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Supreme Court of the District of Columbia 
Criminal No. 42305 

United States v . Edward L. Doheny and Edward L. Doheny, Jr. 

United States of America, 

District of Columbia , ss: 

Be it remembered that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and pro¬ 
ceedings had in the above-entitled cause, to wit: 

1 Indictment 

Filed in open court Jun 30 1924 

In the Supreme Court of the District of Columbia, holding a 
criminal term of the April term, in the year 1924 

District of Columbia, ss : 

The grand jurors for the United States of America, empaneled 
and sworn in the Supreme Court of the District of Columbia, hold¬ 
ing a criminal term at the April term of said court in the year 1924, 
and inquiring for said District of Columbia, upon their oath present 
that, on September 2, 1912, an Executive order of William H. Taft, 
then President of the United States, was made and promulgated, 
which then was and is of the tenor following, to wit: 

Naval Petroleum Reserve No. 1 

ORDER OF WITHDRAWAL 

It is hereby ordered that all lands included in the following list 
and heretofore forming a part of petroleum reserve No. 2, Cali¬ 
fornia No. 1, withdrawn on July 2, 1910, from settlement, 

2 location, sale, or entry and reserved for classification and in 
aid of legislation under the authority of the act of Congress 

entitled: 

“An act to authorize the President of the United States to make 
withdrawals of public lands in certain cases” (36 Stat. 847). 

shall hereafter, subject to valid existing rights, constitute naval 
petroleum reserve No. 1 and shall be held for the exclusive use or 
benefit of the United States Navy until this order is revoked by the 
President or by act of Congress. To this end, and for this public 
purpose, the order of July 2, 1910, is modified and the withdrawal 
of that date is continued and extended in so far as it affects these 
lands. 
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Mount Diablo meridian 

T. 30 S., R. 22 E., Sec. 24, all. 

T. 30 S., R. 23 E., Sec. 10, all; 

Secs. 12 to 30 inclusive; 

Secs. 32 to 36, inclusive. 

T. 31 S., R. 23 E., Secs. 1 to 4, inclusive; 

Secs. 10 to 14, inclusive. 

T. 30 S., R. 24 E., Secs. 17 to 20, inclusive; 

Secs. 28 to 34, inclusive. 

T.31 S.,R.24E.,Secs. 1 to 12, inclusive; 

Sec. 18, all. 

Wm. H. Taft, President . 

September 2, 1912. 

and that, on December 13, 1912, an Executive order of said William 
H. Taft, then President of the United States, was made and pro¬ 
mulgated, which then was and is of the tenor following; to wit: 

3 ORDER OF WITHDRAWAL 

Naval Petroleum Reserve No. 2 

It is hereby ordered that all lands included in the following list 
and heretofore forming a part of petroleum reserve No. 2, California 
No. 1, withdrawn on July 2, 1910, from settlement, location, sale, 
or entry and reserved for classification and in aid of legislation 
under the authority of the act of Congress entitled 

‘‘An act to authorize the President of the United States to make 
withdrawals of public lands in certain cases” (36 Stat. 847), 

shall hereafter, subject to valid existing rights, constitute naval pe¬ 
troleum reserve No. 2 and shall be held for the exclusive use or 
benefit of the United States Navy until this order is revoked by the 
President or by act of Congress. To this end and for this public 
purpose, the order of July 2, 1910, is modified and the withdrawal 
of that date is continued and extended in so far as it affects these 
lands. 

Mount Diablo meridian 

T. 31 S., R. 23 E., Secs. 7 to 9, inclusive; 

Secs. 15 to 18, inclusive; 

Secs. 20 to 23, inclusive; 

Secs. 25 to 29, inclusive; 

Secs. 33 to 36, inclusive. 

T. 31 S., R. 24 E., Secs. 30 to 32, inclusive. 

T. 32 S., R. 23 E., Secs. 1 to 3, inclusive; 

Secs. 11 to 13, inclusive. 

T. 32 S., R. 24 E., Secs. 2 to 18, inclusive. 

T. 32 S., R. 25 E., Sec. 18, all. 

Wm. H. Taft, President . 

December 13, 1912. 

that thereafter, to wit, on June 4, 1920, the act of Congress 
entitled “An act making appropriations for the naval service 
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for the fiscal year ending June 30, 1921, and for other purposes,” 
was approved by the President of the United States, and said act 
provided, among other things, for the taking, by the Secretary 
of the Navy, of possession of all properties within the naval pe¬ 
troleum reserves, including the reserves mentioned in the two Exec¬ 
utive orders above quoted, which were subject to the control and use 
by the United States, for naval purposes, and on which there were 
no pending claims or applications for permits or leases under the 
provisions of the act of Congress approved February 25, 1920, en¬ 
titled “An act to promote the mining of coal, phosphate, oil, oil 
shale, gas, and sodium on the public domain,” and for the conserva¬ 
tion, development, use, and operation of the same in the discretion 
of said Secretary, directly or by contract, lease, or otherwise, and 
the use, storage, exchange, or sale of the oil and gas products thereof, 
and of all royalty oil from lands in the naval reserves, for the benefit 
of the United States; that thereafter, to wit, on May 31, 1921, War¬ 
ren G. Harding, then President of the United States, made and pro¬ 
mulgated an Executive order of the following tenor, to wit: 

EXECUTIVE ORDER 

Under the provisions of the act of Congress approved February 
25, 1920 (41 Stat. 437), authorizing the Secretary of the In- 

5 terior to lease producing oil wells within any naval petroleum 
reserve; authorizing the President to permit the drilling of 

additional wells or to lease the remainder or any part of a claim 
upon which such wells have been drilled, and under authority -of the 
act of Congress approved June 4, 1920 (41 Stat. 912), directing the 
Secretary of the Navy to conserve, develop, use, and operate, directly 
or by contract, lease, or otherwise, unappropriated lands in naval 
reserves, the administration, and conservation, of all oil and gas 
bearing lands in naval petroleum reserves Nos. 1 and 2, California, 
and naval petroleum reserve No. 3 in Wyoming, and naval shale 
reserves in Colorado and Utah, are hereby committed to the Secre¬ 
tary of the Interior subject to the supervision of the President, but 
no general policy as to drilling or reserving lands located in a naval 
reserve shall be changed or adopted except upon consultation and in 
cooperation with the Secretary or Acting Secretary of the Navy. 
The Secretary of the Interior is authorized and directed to perform 
any and all acts necessary for the protection, conservation, and ad¬ 
ministration of the said reserves subject to the conditions and limi¬ 
tations contained in this order and the existing laws or such laws 
as may hereafter be enacted by Congress pertaining thereto. 

Warren G. Harding. 

The White House, 

May 31 , 1921. 

that, immediately upon the making and promulgating of said last- 
mentioned Executive order, Albert B. Fall, who then, and 

6 thereafter throughout the period of time from the date of 
said last-mentioned Executive order until March 4, 1923, was 

Secretary of the Interior of the United States, in pursuance of 
said Executive order, as such Secretary of the Interior, assumed and 
undertook the administration and conservation, among other prop- 
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erties, of the properties mentioned in said two Executive orders 
herein first above set forth; and that said Albert B. Fall, in so 
doing, throughout said period of time and at the time of the com¬ 
mitting of the offense hereinafter charged, was an officer of the 
United States, and a person acting for and on behalf of the United 
States in an official function, under and by authority of said De¬ 
partment of the Interior and of an office of the Government of 
said United States, to wit, of the office of Secretary of the Interior, 
and in that capacity, in so assuming and undertaking the adminis¬ 
tration and conservation of said properties, particularly assumed and 
undertook to dispose of the so-called royalty oil which before said pe¬ 
riod of time had accrued, and which was to accrue, to the United 
States, during said period and thereafter, under leases and contracts, 
made and to be made, of lands in said naval reserves, requiring 
the extraction of petroleum oil from those lands and the rendering, 
as royalty oil, to the United States, in each instance, of a portion 
of such petroleum oil as should be extracted under said leases and 
contracts, and to make further similar leases and contracts cov¬ 
ering lands in said naval reserves. 

7 And the grand jurors aforesaid, upon their oath aforesaid, 
do further present that upon his so assuming and undertaking 

to administer and conserve the properties aforesaid in the manner 
aforesaid, and because he then was such officer, and such person act¬ 
ing as aforesaid, said Albert B. Fall, throughout said period of 
time, became and was charged with the duty of exchanging, under 
the laws of the United States then in force, such royalty oil only 
for fuel oil for the use of said Navy, and not for the construction 
of storage tanks or approaches thereto, or for any other property 
or service whatsoever; with the further duty, under the laws of the 
United States then in force, of leasing, for such extraction purposes, 
no more of the lands in said naval petroleum reserve mentioned in 
said Executive order first above quoted than was reasonably neces¬ 
sary for the conservation of the petroleum contained therein; with 
the further duty, under the laws of the United States then in force, 
of making no such lease otherwise than upon advertisement and 
request for and permission of competitive proposals and bids, by 
prospective lessees, for performing such service; with the further 
duty, under the laws of the United States then in force, of making 
no contract for the exchange of such royalty oil for such fuel oil 
otherwise than upon such advertisement and request for and per¬ 
mission of competitive proposals and bids for such exchange; and 
with the further duty, in case he should make such contracts for the 
construction of such storage tanks and approaches, of letting 

8 such contracts only upon such advertisement and request for 
and permission of competitive proposals and bids. 

And the grand jurors aforesaid, upon their oath aforesaid, do 
further present, that, under the circumstances and conditions afore¬ 
said, during said period of time in which said Albert B. Fall was an 
officer, and a person acting as aforesaid, to wit, before and on No¬ 
vember 30,1921, said Albert B. Fall, so having, as aforesaid, assumed 
and undertaken the administration and conservation of said proper¬ 
ties, the Pan American Petroleum and Transport Company, a cor¬ 
poration under the laws of the State of Delaware, entered into nego¬ 
tiations with said Albert B. Fall looking to the making, without 
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advertisement and request for or permission of competitive pro¬ 
posals and bids, by said Albert B. Fall, acting as sucn officer and 
person for the United States, of a contract between the United 
States and said corporation for the construction, contrary to the 
laws of the United States then in force, by said corporation, in the 
Territory of Hawaii, of large steel storage tanks, upon concrete 
foundations, as containers of fuel oil for the use of the Navy of 
the United States aggregating 1,500,000 barrels in capacity, for pre¬ 
paring the approaches to such tanks, and for filling such tanks with 
fuel oil, in consideration of the undertaking on the part of the United 
States, represented by said Albert B. Fall in his said capacity as such 
officer and person, to deliver to said corporation, at the places of 
production thereof in said naval reserves, contrary to said 

9 laws nevertheless, of large quantities of such royalty oil, and 
in consideration of the giving by the United States, contrary 

to such laws, to said corporation, of an option and preferential right 
to leasehold interests in said naval petroleum reserve mentioned in 
said Executive order first above quoted, carrying the privilege of 
extracting petroleum oil from the then entire unleased portion of 
said naval petroleum reserve; that there then became and was pend¬ 
ing before said Albert B. Fall, in his said official capacity, the ques¬ 
tion and matter of his decision and action upon said negotiations; 
and that Edward L. Doheny and Edward L. Doheny, jr., on said 
November 30, 1921, at and within said District of Columbia, said 
Edward L. Doheny then being the president and a director of said 
Pan American Petroleum and Transport Company, corporation as 
aforesaid, and said Edward L. Doheny, jr., then being a vice presi¬ 
dent and a director of said corporation, and said Edward L. Doheny 
and Edward L. Doheny, jr., then being actively engaged in con¬ 
ducting the business and affairs of said corporation, and each then 
well knowing all the premises in this indictment aforesaid, with 
intent on their part then and there thereby to induce said Albert B. 
Fall to do acts in violation of his said lawful duty as such officer 
and person acting as aforesaid, that is to say, to consent to, arrange, 
draft, approve and execute, and cause to be arranged, drafted and 
executed, two formal written contracts between the United 

10 States and said corporation and also a written lease, for the 
benefit and in the sole interest of said corporation, running, 

however, from the United States to the Pan American Petroleum 
Company, a corporation under the laws of the State of California, 
the capital stock of which was then wholly owned, and the business 
and affairs of which were then wholly controlled, by said Pan 
American Petroleum and Transport Company, carrying into effect 
the negotiations aforesaid, and disposing of said royalty oil in the 
manner aforesaid, and subjecting the lands in said naval reserve to 
the privilege aforesaid, and with intent on the part of said Edward 
L. Doheny and Edward L. Doheny, jr., to influence the decision and 
action of said Albert B. Fall, upon the question and matter then 
pending before him as aforesaid, in favor of his approval, arrange¬ 
ment, and executing of said contracts and lease in accordance with 
said negotiations, committing the United States to the carrying out 
of said contracts and lease, rather than his refusing so to do, and 
administering said properties and conserving said petroleum oil in 
the manner required by law, unlawfully and feloniously did give, 
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to saifl Albert B. Fall, certain money, to wit, the sum of one hun¬ 
dred thousand dollars, against the peace and dignity of the United 
States, and contrary to the form oi the statute of the same in such 
case made and provided. 

Peyton Gordon, 
United States Attorney . 

Atlee Pomerene, 

Owen J. Roberts, 

Oliver E. Pagan, 

Special Assistants to the Attorney General. 

11 Indorsed: Criminal No. 42305. United States v. Edward L. 
Doheny and Edward L. Doheny, jr. Indictment: Violation 

sec. 39, Penal Code. Giving bribe to Albert B. Fall. Secretary of the 
Interior. A true bill, G. E. Dunkum, foreman. 

12 Pleas of defendant Edward L. Doheny in abatement 

Filed July 7, 1924 

******* 

1. Comes now the defendant, Edward L. Doheny, in his proper 
person, and for plea in abatement to the indictment says that he 
ought not to be compelled to answer the same because there were 
present before the grand jury which found and returned the said in¬ 
dictment, and during or during part of the session or sessions of 
the said grand jury while the charges embraced in the said indict¬ 
ment were under consideration and testimony with respect thereto 
was being taken, certain persons, namely, Peyton Gordon, Atlee 
Pomerene, Owen J. Roberts, and Oliver E. Pagan, whose presence 
before the said grand jury was unauthorized by law, for that dur¬ 
ing all the time and times aforesaid they, the said Peyton Gordon, 
Atlee Pomerene, Owen J. Roberts, and Oliver E. Pagan, were not 
present as special counsel for the United States under the act of 
Congress of February 8, 1924, nor were they members of the said 
grand jury, nor was any one of them a member of the said grand 
jury, nor were they witnesses before the said grand jury, nor 
was any one of them a witness before the said grand jury, nor 
were they or any one of them persons or a person whose presence 
was necessary before the said grand jury, but the said Peyton 
Gordon, during the time of the said proceedings before the said 
grand jury, was the attorney for the United States in and for the 
District of Columbia, and the said Atlee Pomerene, Owen J. Rob¬ 
erts, and Oliver E. Pagan were special assistants to the Attorney 
General of the United States; that the said Peyton Gordon was 
present before the said grand jury during or during part of the 
session or sessions thereof while the charges embraced in the said 
indictment were under consideration and testimony of witnesses 
with respect thereto was being taken, solely and exclusively in the 
capacity of attorney for the United States in and for the 

13 District of Columbia, and the said Atlee Pomerene, Owen 
J. Roberts, and Oliver E. Pagan were, present before the 

said grand jury during or during part of the session or sessions 
thereof while the charges embraced in the said indictment were 
under consideration and testimony of witnesses with respect thereto 
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was being taken, solely and exclusively in the capacity of special 
assistants to the Attorney General of the United States; that the 
said Peyton Gordon, Atlee Pomerene, Owen J. Roberts, and Oliver 
E. Pagan did not conduct, or assist in conducting, any proceedings 
before the said grand jury as special counsel for the United States 
under the act of Congress of February 8, 1924, nor did they or any 
of them attend the sessions of the said grand jury as aforesaid as 
special counsel for the United States under the said act of Con¬ 
gress, or for any other purpose or in any other capacity than that 
of the United States Attorney for the District of Columbia as to> 
the said Peyton Gordon, and that of special assistants to the At¬ 
torney General of the United States as to the said Atlee Pomerene,. 
Owen J. Roberts, and Oliver E. Pagan; that while present before 
the said grand jury during or during part of its aforesaid session 
or sessions the said Peyton Gordon confined himself to acting as 
United States Attorney for the District of (Columbia, and the said 
Atlee Pomerene, Owen J. Roberts, and Oliver E. Pagan confined 
themselves and each of them to acting as special assistants to the 
Attorney General of the United States; that as such the said Pey¬ 
ton Gordon. Atlee Pomerene, Owen J. Roberts, and Oliver E. 
Pagan were not authorized or required or permitted to be present 
at the time and times and under the circumstances aforesaid, be¬ 
fore the said grand jury, and were not present as such in any law¬ 
ful or authorized capacity whatsoever, either real or supposed; 
and that the presence of the said Peyton Gordon, Atlee Pomerene. 
Owen J. Roberts, and Oliver E. Pagan before the said grand jury 
in the capacities aforesaid, was contrary to and in violation of 
law, and to the manifest and substantial injury and prejudice of 
th is defendant and in violation of the said act of Congress of Feb¬ 
ruary 8, 1924: that the proceedings before the grand jury which 
returned the said indictment, and the indictment itself were and 
are criminal proceedings within the provisions of the act of Con¬ 
gress of February 8, 1924; all of which this defendant is ready 
to verify; wherefore this defendant, Edward L. Doheny. prays 
judgment of the said indictment, and that the same may 
14 be quashed. 

2. For a further plea in abatement to the said indictment 
the defendant, Edward L. Doheny, says that the said indictm nt is 
not signed by special counsel for the United States under the act of 
Congress of February 8, 1924; that the proceedings before the grand 
jury which returned the said indictment and the indictment itself 
were and are criminal proceedings within the provisions of th ■ act 
of Congress of February 8, 1924, and this he is ready to verify; 
wherefore he prays judgment of the said indictment and that the 
same be quashed. 

8. For a further plea in abatement to the said indictm nt, the 
defendant, Edward L. Doheny, says that Peyton Gordon, Attorney 
for the United States in and for the District of Columbia, and 
Atlee Pomerene and Owen J. Roberts and Oliver E. Pagan, special 
assistants to the Attorney General of the United States, who signed 
the said indictment as such, were not special counsel for the United 
States, and did not have lawful charge and control of the proceed¬ 
ings before the grand jury which returned the said indictment, as 
required by the act of Congress of February 8, 1924; that the pro- 


56878—25-2 


8 UNITED STATES VS. E. L. DOHENY AND E. U DOHENY, JR. 

% 

ceedings before the "rand jury which returned the said indictment, 
and the indictment itself, were and are criminal proceedings within 
the provisions of the act of Congress of February 8, 1924, and this 
the defendant is r adv to vertify; wherefore he prays judgment of 
the said indictment and that the same be quashed. 

Edward L. Doheny, 

By Frank J. Hogan, 

Attorney . 

District of Columria, ss: 

Frank J. Hogan, being first duly sworn, deposes and says that 
he is the attorney for the defendant, Edward L. Doheny; that the 
said defendant is a resident of the State of California and is now 
in the city of Los Angeles, in said State, and that this affidavit is 
therefore made by affiant in his behalf; that affiant has read the fore¬ 
going plea in abatement and knows the contents thereof; that 
15 affiant is familiar with the facts therein stated; and that the 
matters and things therein stated are true to the best of 
affiant’s knowledge, information, and belief. 

Frank J. Hogan. 

Subscribed and sworn to before me this 5th day of July, A. D. 
1924. 

[seal.] Marie McDonald, 

Notary Public , I>. C. 

Washington, I). C., July J, 192$. 

Frank J. Hogan, 

Attorney for Defendant Edward L. Doheny. 

Service of copy of the foregoing pleas in abatement is acknowl¬ 
edged this 7th day of July, 1924. 

Peyton Gordon, 

S 

United States Attorney. 

10 Pleas of defendant Edward L. Doheny , jr., in abate - 

• me nt 

Filed July 7, 1924 

******* 

1. Conies now the defendant, Edward L. Doheny, jr., in his 
proper person, and for plea in abatement to the indictment says 
that he ought not to be compelled to answer the same because there 
were present before the grand jury which found and returned the 
said indictment, and during or during part of the session or ses¬ 
sions of the said grand jury while the charges embraced in the said 
indictment were under consideration and testimony with respect 
thereto was being taken, certain persons, namely, Peyton Gordon, 
Atlee Pomerene, Owen J. Roberts, and Oliver E. Pagan, whose pres¬ 
ence before the said grand jury was unauthorized by law, for that 
during all the time and times aforesaid they, the said Peyton 
Gordon, Atlee Pomerene, Owen J. Roberts, and Oliver E. Pagan, 
were not present as special counsel for the United States under the 
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act of Congress of February 8, 1924, nor were they members of the 
said grand jury, nor was any one of them a member of the said 
grand jury, nor were they witnesses before the said grand jury, nor 
was any one of them a witness before the said grand jury, nor were 
they or any one of them persons or a person whose presence was 
necessary before the said grand jury, but the said Peyton Gordon, 
during the time of the said proceedings before the said grand jury, 
was the attorney for the United States in and for the District of 
Columbia, and the said Atlee Pomerene, Owen J. Roberts, and Oliver 
E. Pagan were special assistants to the Attorney General of the 
United States; that the said Peyton Gordon was present before 
the said grand jury during or during part of the session or sessions 
thereof while the charges embraced in the said indictment were 
under consideration and testimony of witnesses with respect thereto 
was being taken solely and exclusively in the capacity of attorney 
for the United States in and for the District of Columbia, and 
17 the said Atlee Pomerene, Owen J. Roberts, and Oliver E. 

Pagan were present before the said grand jury during or 
during part of the session or sessions thereof while the charges em¬ 
braced in the said indictment were under consideration and testi¬ 
mony of witnesses with respect thereto was being taken solely and 
exclusively in the capacity of special assistants to the Attorney 
General of the United States; that the said Peyton Gordon, Atlee 
Pomerene, Owen J. Roberts, and Oliver E. Pagan did not conduct, 
or assist in conducting, any proceedings before the said grand jury 
a- special counsel for the United States under the act of Congress 
of February 8, 1924, nor did they or any of them attend the sessions 
of the said grand jury as aforesaid as special counsel for the United 
States under the said act of Congress, or for any other purpose or 
in any other capacity than that of the United States Attorney for 
the District of Columbia as to the said Peyton Gordon, and that of 
special assistants to the Attorney General of the United States as to 
the said Atlee Pomerene, Owen J. Roberts, and Oliver E. Pagan; 
that while present before the said grand jury during or during part 
of its aforesaid session or sessions the said Peyton Gordon confined 
himself to acting as United States Attorney for the District of 
Columbia, and the said Atlee Pomerene, Owen J. Roberts, and 
Oliver E. Pagan confined themselves and each of them to acting as 
special assistants to the Attorney General of the United States; that 
as such the said Peyton Gordon, Atlee Pomerene, Owen J. Roberts, 
and Oliver E. Pagan were not authorized or required or permitted 
to be present at the time and times and under the circumstances 
aforesaid before the said grand jury, and were not present as such 
in any lawful or authorized capacity whatsoever, either real or sup¬ 
posed; and that the presence of the said Peyton Gordon, Atlee 
Pomerene, Owen J. Roberts, and Oliver E. Pagan before the said 
grand jury, in the capacities aforesaid, was contrary to and in 
violation of law, and to the manifest and substantial injury and 
prejudice of this defendant and in violation of the said act of 
Congress of February 8, 1924; that the proceedings before the 
grand jury which returned the said indictment, and the indictment 
itself, were and are criminal proceedings within the provisions of 
the act of Congress of February 8, 1924, all of which this defendant 
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is ready to verify; wherefore this defendant, Edward L. Doheny, 
jr., prays judgment of the said indictment, and that the same 
18 may be quashed. 

2. For a further plea in abatement to the said indictment 
the defendant, Edward L. Doheny, jr., says that the said indictment 
is not signed by special counsel for the United States under the act 
of Congress of February 8, 1924: that the proceedings before the 
errand jury which returned the said indictment, and the indictment 
itself, were and are criminal proceedings within the provisions of 
the act of Congress of February 8, 1924, and this he is ready to 
verify; wherefore he prays judgment of the said indictment and 
that the same be quashed. 

3. For a further plea in abatement to the said indictment, the de¬ 
fendant. Edward L. Doheny, jr., says that Peyton Gordon, attorney 
for the United States in and for the District of Columbia, and Atlee 
Pomerene and Owen J. Roberts and Oliver E. Pagan, special assist¬ 
ants to the Attorney General of the United States, who signed the 
said indictment as such, were not special counsel for the United 
States, and did not have lawful charge and control of the proceed¬ 
ings before the grand jury which returned the said indictment, as 
required by the act of Congress of February 8, 1924; that the pro¬ 
ceedings before the grand jury which returned the said indictment, 
and the indictment itself, were and are criminal proceedings within 
the provisions of the act of Congress of February 8, 1924, and this 
the defendant is ready to verify; wherefore he prays judgment of 
the said indictment and that the same be quashed. 


Edward L. Doheny, Jr., 

By Frank J. Hogan, 

Attorney. 

District of Columbia, ss : 

Frank J. Hogan, being first duly sworn, deposes and says that lie 
is the attorney for the defendant Edward L. Doheny, jr.; that the 
said defendant is a resident of the State of California and is now 
in the city of Los Angeles in said State, and that this affidavit is 
therefore made by affiant in his behalf; that affiant has read the 
foregoing pleas in abatement, and knows the contents thereof; that 
affiant is familiar with the facts therein stated; and that 
19 the matters and things therein stated are true to the best of 
affiant’s knowledge, information and belief. 


Frank J. Hogan. 


Subscribed and sworn to before me this 5th day of July. A. D. 
1924. 


[seal.] 

Washington, D. C., July J, 1921^. 


Marie McDonald, 
Notary Public , D. C. 


Frank J. Hogan, 

Attorney for Defendant Edward L. Doheny , jr. 


Service of copy of the foregoing pleas in abatement is acknowl¬ 
edged this 7th day of July, 1924. 

Peyton Gordon, 

^ S 

United States Attorney. 
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20 Motion to strike from the files the plea in abatement filed in 

the above-mentioned cause on behalf of the defendant , 
Edward L. Doheny 

Filed July 12, 1924 

******* 

Comes now the United States by Peyton Gordon, United States 
Attorney in and for the District of Columbia, and Atlee Pomerene 
and Owen J. Roberts, special assistants to the Attorney General, and 
files its motion to strike from the files the plea in abatement of the 
defendant, Edward L. Doheny, to the indictment filed in the above- 
mentioned cause, and in support of said motion the United States 
says: 

That the defendant, Edward L. Doheny, has not in person sub¬ 
mitted to the jurisdiction of the court, and therefore is not entitled 
to file said plea in abatement. 

Peyton Gordon, 

United States Attorney. 

Atlee Pomerene, 

Special Assistant to the Attorney General. 

Owen J. Roberts, 

Special Assistant to the Attorney General. 

21 Motion to strike from\ the files the plea in abatement filed in 

the dbove-mentioned cause on >behalf of the defendant 
Edward L. Doheny , jr. 

Filed July 12, 1924 

******* 

Comes now the United States by Peyton Gordon, United States 
Attorney in and for the District of Columbia, and Atlee Pomerene 
and Owen J. Roberts, special assistants to the Attorney General, and 
files its motion to strike from the files the plea in abatement of the 
defendant, Edward L. Doheny, jr., to the indictment filed in the 
above-entitled cause, and in support of said motion the United States 
says: 

That the defendant, Edward L. Doheny, jr., has not in person sub¬ 
mitted to the jurisdiction of the court, and therefore is not entitled 
to file said plea in abatement. 

Peyton Gordon, 

• United States Attorney. 

Atlee Pomerene, 

Special Assistant to the Attorney General. 

Owen J. Roberts, 

Special Assistant to the Attorney General. 
Memorandum 
July 31, 1924 

Recognizances of defendants—filed. 
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22 Additional plea of Defendant Edward L. Doheny in, abate¬ 

ment. 

Filed August 12, 1924 

******* 

4. Comes again the defendant, Edward L. Doheny, in his 
proper person, and for a further plea in abatement to the indict¬ 
ment in this cause says that he ought not to be compelled to answer 
the same because the additional grand jury which found and re¬ 
turned the said indictment was duly empaneled at the April, 1924, 
term of this court on, to wit, the 25th day of April, 1924, and 
served continuously as said grand jury throughout the entire said 
term of this court until the last day thereof, the 30th day of June, 
1924, on which said last day the said indictment was by said grand 
jury returned; that during the entire period of the time of the 
said service of the said grand jury they were engaged in taking 
testimony in the case which resulted in the finding and returning 
of the said indictment; that all of the sessions of the said grand 
jury were held in the citv of Washington in the District of Co¬ 
lumbia; that during all of said period of time, and for more than 
five years immediately preceding said period of time, one Thomas J. 
Walsh was a Senator of the United States from the State of 

23 Montana; that from, to wit, the 22nd day of October, 1923, 
until, to wit, the 7th day of June, 1924, pursuant to certain 

resolutions of the Senate of the United States, the Committee on 
Public Lands and Surveys of the United States Senate continu¬ 
ously conducted hearings in an investigation of the subject of leases 
upon naval oil reserves, being the identical subject referred 
to in said indictment; that during all of said period of time the said 
Thomas J. Walsh was a member of the said committee and was 
the most active member of the said committee in the conducting of 
the said investigation and in the examination of witnesses testify¬ 
ing at said hearings; that great and almost daily newspaper noto¬ 
riety was given in the city of Washington, District or Columbia, 
and generally throughout the L T nited States, to the part taken by 
the said Walsh in said hearings, and he was frequently, generally, 
and popularly referred to in said press reports, and otherwise, as 
the “ prosecutor ” in the conduct of the said investigation; that the 
said position and activities of the said Walsh were well known 
to all of the members of the said grand jury; that it was publicly 
stated that the said. Walsh had thorough and detailed knowldege 
of the matters and things being inquired into by the said grand 
jury and referred to in the indictment which they found and re¬ 
turned in this cause; that on the afternoon of the 6th day of May, 
1924, the Evening Star and the Washington Times, newspapers 
published in the said city of Washington, contained conspicuous 
articles announcing that at 8 o’clock that evening at a radio broad¬ 
casting station in the city of Washington the said Walsh would 
broadcast over the radio a statement about “ the oil scandal,” mean¬ 
ing thereby the matter then daily under investigation in the said 
city by the said grand jury; that in one of said newspapers 
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24 there appeared a headline in large black-faced type, at the 
top of the page, and running the full width of said page, 
reading “Senator Walsh to ‘give low-down’ on oil scandals from 
WRC”; that under the said headline there appeared a caption 
reading “Talk by chief investigator of oil leases promises to be 
highly interesting”; immediately following at the head of the 
column on said page in said newspaper appeared this: “ Senator 
Thomas J. Walsh of Montana, chief investigator of the oil scandals, 
will discuss that subject from WRC to-night at 8 o’clock, in what 
promises to be the most interesting talk that station has ever broad¬ 
cast. Because of his position Senator Walsh knows more about 
the national scandal than any one else in public life to-day. The 
oil situation has been hashed and rehashed through the air already, 
but Senator Walsh should be able to tell the fans a few new ones 
to-night. He will come on at 8 o’clock”; that on said 6th day of 
May, 1924, and, to wit, one hour prior to 8 o’clock of the evening 
of said day, Frank J. Hogan, a member of the bar of this court, 
being then and there well known to the said Walsh as an attorney 
for defendant. Edward L. Dohenv, did cause to be written and 
transmitted to the said Walsh a letter in words and figures as follows: 


May 6, 1924. 

Honorable Thomas J. Walsh, 

Washington, D. C. 

My Dear Senator Walsh: My attention has just been called to 
an afternoon newspaper announcement to the effect that from a 
Washington radio broadcasting station you would this evening 
make a statement regarding the so-called “oil scandal.” 

25 Permit me to call your attention to the fact that a special 

grand jury is now daily in session in the city of Washington 
hearing evidence in the matters which Senate Resolution 54 directed 
the President to act upon. It is probable that a majority of the 
members of that Federal grand jury have in their homes radio re¬ 
ceiving sets. I fear that the fact that this grand jury is in session 
may have escaped your very much crowded attention. 

Yours very respectfully, 

FJH : W Frank J. Hogan. 


that at the said time the said Hogan did cause to be delivered, and 
there was delivered, to the said Walsh at his residence, 2400 Six¬ 
teenth Street, Northwest, in the said city, the aforesaid letter, and 
subsequent to the delivery of the said letter as aforesaid, on the eve¬ 
ning of the said 0th day of May, 1924, did cause to be delivered, and 
there was delivered, to the said Walsh a replica of said letter, at 


the radio broadcasting station known as 


- WRC,” 


located in the 


Rigirs Bank-Tompkins Building at the corner of 14th Street and 
Park Road, Northwest, in said city: that prior to making any state¬ 
ment in the studio room of the said broadcasting station, to be car¬ 


ried therefrom via radio to listeners at all radio receiving sets in 


the said District of Columbia and elsewhere throughout the country, 
the said Walsh had received and had read the aforesaid letter; that 


the said Walsh was well aware of the aforesaid sessions of the grand 


jury and of the matters and things being inquired into by said body; 
that at said times the said Walsh held the office aforesaid and had 
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ti.e aforesaid active and notorious connection with the Senate com¬ 
mittee investigation of the identical subject then under investiga¬ 
tion before said grand jury; that in said radio broadcasting station, 
and with the intent that the same should be heard by all 
2b persons, including members of the aforesaid grand jury, 
“ listening in ** at radio receiving sets and at public stations 
where matter sent broadcast over the raido was then and there 
publicly heard, the said Walsh did make a statement in words and 
figures as follows: 

“A keen contributor to one of the great metropolitan journals in 
a recent communication of an ironical character began his letter 
thus: 

“‘Allow me to introduce Thomas *J. Walsh, a Senator from 
Montana, the man who is responsible for the oil scandal. If it were 
not for him, there would be no oil scandal.’ 

“ I am that offender. More denunciation has been heaped upon 
my devoted h ad by partisan newspapers and political orators than 
they have ever directed against the late Secretary Fall or those who, 
in concert with him, either corruptly or indifferently and negligently 
surrendered the great naval oil reserves to private exploitation 
under leases yielding the Government for the use of the Navy but G 
per cent of their recoverable content of oil. 

“I have been charged with having been actuated by political mo¬ 
tives only. If the heritage of the people, the value of which is 
estimated not in millions, but in hundreds of millions, if the means 
of making effective defense against the enemies of the Nation shall 
be restored, if faithless and corrupt public servants shall be brought 
to justice through my efforts, of what consequence is it what my 
motives were? Fall’s guilt is none the less, however, exalted or 
however mean they have been. I assume no superior virtue; my 
motives like those of most men in matters of consequence are 
27 not without dross. The springs of human action are complex. 

I would not even pi\ tend that entering upon the investigation 
with which I have been somewhat prominently identified and find¬ 
ing, in the facts coming under my notice, every reasonable ground 
for believing that the transactions being inquired into were tainted 
with corruption and disregard of the law as well as violative of a 
sound public policy, I was insensible to the fact that some advantage 
would probably accrue from the revelations to the party with which 
I am affiliated, nor that I was not moved to any degree in the labors 
I pursued by that consid ration. Whether I was impelled to any 
extent by a sense of duty and a desire to be of service to my coun¬ 
try is obviously a matter of pure speculation, but whatever be the 
truth in that regard the value of what has been achieved is neither 
heightened nor lessened by the fact. 

“Moreover, if it be the truth that the investigation was and is 
‘all politics,’ as has been so industriously inculcated of late, no one 
would be justly subject to reprehension on that account. Our Gov¬ 
ernment is operated if not organized on the party system. It is the 
duty of the party of the opposition to expose the wrongs and mis¬ 
deeds of the party in power and to show up the error and the evils 
in the policies it advocates and carries out. 

“ In that way each party is constrained to offer its best men, its 
ablest men, as candidates for public office. It is in a way forced to 
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propose legislation which it can defend against all attack as in the 
public interest, and it is for perfectly obvious reasons im- 

28 pelled to put honest and capable men in positions of trust or . 
responsibility. It is in the public interest that the party out 

of power should scrutinize with a critical eye every act of officials 
elevated to such positions through the favor of its political oppo¬ 
nents. It is simply neglecting its duty if it fails to expose any 
delinquency or dereliction on their part. The criticism that the 
investigations have been inspired or that they have been pursued by 
an animus purely political is a weak effort to divert the public mind 
from the revelations made, revealing an orgy of corruption without 
a parallel in our history. In that connection, however, it must be 
remembered that the investigations were all ordered by practically 
if not actually a unanimous vote of the Senate, and that in every 
instance a majority of the members of the committees are of the same 
political faith as that of the executive and administrative officers 
whose conduct has been under inquiry. 

“ If, upon a crucial question arising in the course of the hear¬ 
ings, action was taken the propriety of which can be questioned, 
some Republican member or members, if not all such, must have 
voted with their Democratic associates, moved by a desire to de¬ 
velop the actual facts, notwithstanding the disclosures might be 
to some extent to the disadvantage of their party. Instances of 
that character have been rare, however. Except in a few instances 
and in relation to matters of relatively inferior importance, all 
testimony taken by the committee with which I have been serving 
was received, and every proceeding entered upon was taken, with¬ 
out objection. 

29 “Much has been said in the press of late and from the 
rostrum, and intimations have come from high official sources, 

that the character of men has been besmirched, if not blackened, 
by rumor and gossip, by the testimony of witnesses of low char¬ 
acter and no credibility, obviously of a purpose to divert the public 
mind from contemplation of the misdeeds of those who have 
ignominioslv betrayed the trust reposed in them and of those who 
induced their recreancy, emanating from the personal and political 
friends of the discredited and disgraced public officials, and to 
break the political effect of their misdeeds. 

“ I do not undertake to speak for other committees, of whose 
proceedings I have little knowledge not shared by the public Gen¬ 
erally. But I defy anyone to point to a single individual whose 
character or reputation has been in the slightest degree affected 
injuriously by anything in the nature of rumor or gossip or by 
testimony from witnesses unworthy of belief before the committee 
investigating the naval oil leases. Fall’s character has been 
seriously seriously impaired, but not by hearsay testimony, nor by 
rumor, nor by gossip, nor by evidence that admits of any doubt. 
Doheny himself testified to delivering to him $100,000 carried in 
cash to Washington from New York in a satchel, two days after 
writing to Fall about bidding on the contract eventually awarded 
to the former, under which he secured a preference right to a 
lease of a large part of naval reserve No. 1, which when it was 
actually issued was found to embrace the whole reserve of 32,000 

56878—25-3 
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acres, out of which he asserted he expected to make 

$ 100 , 000 , 000 . 

30 “ Practically everything that is known of Doheny ? s guilt, 
if he is guilty, came from his own lips or from official docu¬ 
ments that can not be questioned. That Fall, who presently on 
the receipt of money from Doheny repaired to El Paso. Tex., where 
he made the initial payment on the purchase of the Harris ranch 
in bills taken from a black box, was testified to by the man who 
got the money, a gentleman whose veracity no one has questioned. 

44 Some suspicion has been attached to the more or less impeccable 
previous character of Harry Sinclair in consequence of the testimony 
adduced at the hearing, but whatever legitimate inference may be 
drawn from it none of it was of the doubtful character referred to. 
Indeed the evidence as to him was of the most indubitable character. 

“Whatever unfavorable inference must be or has been drawn as 
to I)enby, arising out of the proceedings, flows from his own words 
on the witness stand. Not an item of evidence was cited against 
him in the debate on the resolution in consequence of which he was 
driven into the obscurity from which he should never have emerged, 
except such fell from his own lips. 

“The reputations of three or four newspaper proprietors suffered 
seriously from the revelations, but the testimony involving them 
came in the main from their own mouths. 

“What man whose character was besmirched by testimony of 
doubtful character introduced before the committee with which I 
have been identified? What reputations were ruined by gossip and 
rumor received by it? Ah, I see; reference is made to Van- 

31 derlip. The same rumors to which he gave such dramatic 

- significance in a public speech came to my ears. I refused 

to pay any attention to them, unaccompanied as they were by any¬ 
thing like proof. When the statement attributed to him was made 
public, what was our committee to do? We were called upon to 
investigate. Could we ignore such a declaration publicly made by 
a man once Assistant Secretary of the Treasury and for years the 
head of the first banking institution of the country, presumably 
having sources of information quite beyond those open to the ordi¬ 
nary citizen? There was no division of opinion among the members 
of the committee as to its duty in the premises. It was due to the 
memory of the dead President that he called to acquaint the com¬ 
mittee with what he knew of the matter and to acquaint it with any 
information in his possession that, might lead to the disclosure of 
the truth. The friends of the deceased hastened to ask that they 
might appear to refute the inferences necessarily drawn from the 
Vanderlip utterances. The committee is to be commended for not 
shutting its doors to the development of the facts, not vilified for 
opening them. 

44 1 do not mean to intimate by stressing the absurdity of his 
attempt to discredit the work of the oil committee that some other 
may be more vulnerable to that line of attack. The effort is never 
directed specifically against the committee that revealed the villainies 
of Fall. The assault is made in general terms, and reference is 
commonly made in that connection to Roxie Stinson and Gaston 
B. Means, witnesses of more or less prominence appearing before 


UNITED STATES VS. E. I*. DOHENY AND E. L. DOHENY, JR. 17 

32 the committee in whose proceedings my colleague, Senator 
Wheeler, has had a prominent part. But what man whose 

character was theretofore unimpeachable suffered undeservedly be¬ 
cause of any evidence heard by that committee? Whatever was its 
character, the result aimed at was accomplished. Daugherty was 
driven from the Cabinet to the very general satisfaction of the pub¬ 
lic. He was condemned by public opinion, which held to the view 
that there was enough truth in what was told to require that he 
stand not on the order of his going but to go at once. The astonish¬ 
ing thing about that affair is that people indulging the firm belief 
that it was a travesty on the name of justice to have Daugherty at 
the head of the department of the Government, charged in a special 
way with the administration of it, who had a low estimate of his 
character, who are delighted he is gone, join in hue and cry against 
Wheeler because of the character of the witnesses through whose 
evidence he accomplished the result, for the greater part the boon 
companions and bosom friends of the deposed Attorney General. 
Here, too, the accusations are general. The public is not told in 
detail who these high-minded, these spotless citizens, are who have 
been defamed by the Wheeler committee. 

“ I cannot believe that these frantic attempts to minimize and 
discredit the work which has been done by and notable achieve¬ 
ments which have come through the investigation prosecuted by 
order of the Senate at the current session will seriously affect the 
judgment of the American people touching the public career of 
those whose iniquities have been exposed. 

33 u In the case of Fall the public interests were vast, the office 
he held an exalted one; but be the office high or humble, the 

price of perfidy great or trifling, instinctively it is felt that corrup¬ 
tion in public life is a vice that eats into the very structure of our 
system; that the exposure of it, however regrettable its existence may 
be, is a service of the very highest order, and that swift, certain, and 
condign punishment is the only cure for it outside of a moral 
regeneration.” 

that on the said evening of the 6th day of May, 1924; there were in 
the places of residence of more than a majority of the members of 
the aforesaid grand jury radio receiving sets so situated as to clearly 
receive the aforesaid statement of the said Walsh; that throughout 
the city of Washington there were a larger number, to wit, twenty, 
public places where the public generally were permitted to and did 
hear the so-called radio address delivered by the said Walsh; that 
there are approximately forty thousand radio receiving sets in oper¬ 
ation in the District of Columbia; that the District of Columbia 
broadcasting station of the Radio Corporation of America broad¬ 
casts matter three nights each week and was so broadcasting on and 
about May 6, 1924, and that the night of May 6, 1924, was one of its 
broadcasting nights; that the matter so broadcasted by said station 
is, and was on and about the said date, heard by more than one hun¬ 
dred thousand persons in the District of Columbia and adjoining 
places; that the action of said Walsh in making said statement was 
not pursuant to nor in the course of any duty of his as a Senator of 
the United States or as a member of the aforesaid committee, 
but was voluntary, officious, deliberate, and intentional; that the 
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34 said statement was made in defiance of the rule of law which 
forbids all communications with grand juries engaged in 

criminal investigations, except through the public instruction of the 
court, and the testimony of sworn witnesses and properly proved 
documents presented directly to the grand jury, and was contrary to 
law and to the manifest and substantial injury and prejudice of this 
defendant; that on the 7th day of May, 1924, the said Walsh, 
through Alva B. Adams, a Senator of the United States from the 
State of Colorado, caused the said address delivered by the said 
Walsh “over the radio last night from station WRC, Washington, 
D. C., on ‘The oil scandal,”’ to be printed in the Congressional 
Record, 68th Congress, first session, volume 65, No. 123, issue of 
Wednesday, May 7, 1924; that all of said matters and things were 
to the manifest and substantial injury and prejudice of this de¬ 
fendant. 

All of which this defendant is ready to verify. 

Wherefore this defendant, Edward L. Doheny, prays judgment 
of the said indictment and that the same may be quashed. 

Edward L. Doheny, 

By William H. Donovan. 

District of Columbia, ss: 

William H. Donovan, being first duly sworn, deposes and says 
that he is one of the attorneys for the defendant Edward L. Doheny; 
that the said defendant is a resident of the State of California and 
is now in the city of Los Angeles in said State, and that this affidavit 
is therefore made by affiant in his behalf; that affiant has read the 
foregoing additional plea in abatement, and knows the contents 
thereof; that affiant is familiar with the facts therein stated; 

35 and that the matters and things therein stated are true to the 
best of affiant's knowledge, information and belief. 

William H. Donovan, 

Subscribed and sworn to before me this 12th day of August, A. D. 
1924. 

[seal.] Marie McDonald, 

Notary Public , D. C. 

Washington, I). C., August 12, 1924. 

Frederic R. Kellogg, 

Frank J. Hogan, 

Dean Emery, 

Joseph J. Cotter, 

Harold Walker, 

William H. Donovan, 

Attorneys for Defendant Edward L. Doheny. 

Service of copy of the foregoing additional plea in abatement is 
acknowledged this 12th day of August, A. D. 1924. 

Peyton Gordon. 

J. H. B. 
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36 Additional plea of defendant Edward L . Doheny , jr., in 

abatement 

Filed August 12, 1924 

******* 

4. Comes again the defendant, Edward L. Doheny, jr., in his 
proper person, and for a further plea in abatement to the indictment 
in this cause says that he ought not to be compelled to answer the 
same because the additional grand jury which found and returned 
the said indictment was duly empaneled at the April, 1924, term 
of this court on, to wit, the 25th day of April, 1924, and served 
continuously as said grand jury throughout the entire said term of 
this court until the last day thereof, the 30th day of June, 1924, on 
which said last day the said indictment was by said grand jury 
returned; that during the entire period of the time of the said 
service of the said grand jury they were engaged in taking testi¬ 
mony in the case which resulted in the finding and returning of 
the said indictment; that all of the sessions of the said grand jury 
were held in the city of Washington in the District of Columbia; 
that during all of said period of time, and for more than five years 
immediately preceding said period of time, one Thomas J. Walsh 
was a Senator of the United States from the State of Mon- 

37 tana; that from, to wit, the 22nd day of October, 1923, until, 
to wit, the 7th day of June, 1924, pursuant to certain resolu¬ 
tions of the Senate of the United States, the Committee on Public 
Lands and Surveys of the United States Senate continuously con¬ 
ducted hearings in an investigation of the subject of leases upon 
naval oil reserves, being the identical subject referred to in said 
indictment; that during all of said period of time the said Thomas 
J. Walsh was a member of the said committee and was the most 
active member of the said committee in the conducting of the said 
investigation and in the examination of witnesses testifying at said 
hearings; that great and almost daily newspaper notoriety was given 
in the city of Washington, District of Columbia, and generally 
throughout the United States, to the part taken by the said Walsh 
in said hearings and he was frequently, generally, and popularly 
referred to in said press reports, and otherwise, as the “ prosecutor ” 
in the conduct of the said investigation; that the said position and 
activities of the said Walsh were well known to all of the members 
of the said grand jury; that it was publicly stated that the said 
Walsh had thorough and detailed knowledge of the matters and 
things being inquired into by the said grand jury and referred to 
in the indictment which they found and returned in this cause; 
that on the afternoon of the 6th day of May, 1924, the Evening 
Star and the Washington Times, newspapers published in the said 
City of Washington, contained conspicuous articles announcing that 
at 8 o’clock that evening at a radio broadcasting station in the city 
of Washington the said Walsh would broadcast over the radio a 
statement about “ the oil scandal,” meaning thereby the matter then 

daily under investigation in the said city by the said grand 

38 jury; that in one of said newspapers there appeared a headline 
in large black-face type, at the top of the page, and running 
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the full width of said page, reading “Senator Walsh to ‘give low- 
down’ on oil scandals from WRC”; that under the said headline 
there appeared a caption reading: “Talk by chief investigator of 
oil leases promises to be highly interesting”; immediately following 
at the head of the column on said page in said newspaper appeared 
this: “Senator Thomas J. Walsh of Montana, chief investigator of 
the oil scandals, will discuss that subject from WRC to-night at 
8 o'clock, in what promises to be the most interesting talk that station 
has ever broadcast. Because of his position Senator Walsh knows 
more about the national scandal than any one else in public life 
to-day. The oil situation has been hashed and rehashed through 
the air alreadv, but Senator Walsh should be able to tell the fans 
a few new ones to-night. He will come on at 8 o’clock”; that on 
said 6th day of May, 1924, and, to wit, one hour prior to 8 o’clock 
of the evening of said day, Frank J. Hogan, a member of the bar 
of this court, being then and there well known to the said Walsh 
as an attorney for defendant Edward L. Doheny, jr., did cause to be 
written and transmitted to the said Walsh a letter in words and 
figures as follows: 

May 6, 1924. 

Honorable Thomas J. Walsh, 

Washington * D. C. 

My Dear Sexaton Walsh: My attention has just been called to 
an afternoon newspaper announcement to the effect that from a 
Washington radio broadcasting station you would this evening make 
a statement regarding the so-called “oil scandal.” 

39 Permit me to call your attention to the fact that a special 

grand jury is now daily in session in the city of Washington 
hearing evidence in the matters which Senate Resolution 54 directed 
the President to act upon. It is probable that a majority of the 
members of that Federal grand jury have in their homes radio re¬ 
ceiving sets. I fear that the fact that this grand jury is in session 
may have escaped your very much crowded attention. 

Yours very respectfully, 

FJH:W Frank J. Hogan. 

that at the said time the said Hogan did cause to be delivered, and 
there was delivered, to the said Walsh at his residence, 2400 Six¬ 
teenth Street, Northwest, in the said city, the aforesaid letter, and 
subsequent to the delivery of the said letter as aforesaid, on the eve¬ 
ning of the said 6th day of May, 1924. did cause to be delivered, and 
there was delivered, to the said Walsh a replica of said letter, at 
the radio broadcasting station known as “WRC,” located in the 
Riggs Bank-Tompkins Building at the corner of 14th Street and 
Park Road, Northwest, in said city; that prior to making any state¬ 
ment in the studio room of the said broadcasting station to be car¬ 
ried therefrom via radio to listeners at all radio receiving sets in 
the said District of Columbia and elsewhere throughout the country, 
the said Walsh had received and had read the aforesaid letter; that 
the said Walsh was well aware of the aforesaid sessions of the grand 
jury and of the matters and things being inquired into by said body; 
that at said times the said Walsh held the office aforesaid and had 
the aforesaid active and notorious connection w T ith the Senate 
Committee investigation of the identical subject then under 
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investigation before said errand jury; that in said radio 
broadcasting station, and with the intent that the same 

40 should be heard by all persons, including members of the 
aforesaid grand jury, 44 listening in’' at radio receiving sets 

and at public stations where matter sent broadcast over the radio 
was then and there publicly heard, the said Walsh did make a state¬ 
ment in words and figures as follows: 

44 A keen contributor to one of the great metropolitan journals in a 
recent communication of an ironical character began his letter thus: 

44 4 Allow me to introduce Thomas J. Walsh, a Senator from Mon¬ 
tana, the man who is responsible for the oil scandal. If it were not 
for him, there would be no oil scandal.’ 

44 1 am that offender. More denunciation has been heaped upon my 
devoted head by partisan newspapers and political orators than 
they have ever directed against the late Secretary Fall or those who, 
in concert with him, either corruptly or indifferently and negligently 
surrendered the great naval oil reserves to private exploitation under 
leases yielding the Government for the use of the Navy but 6 per 
cent of their recoverable content of oil. 

44 1 have been charged with having been actuated by political 
motives only. If the heritage of the people, the value of which is 
estimated not in millions, but in hundreds of millions, if the means 
of making effective defense against the enemies of the Nation shall 
be restored, if faithless and corrupt public servants shall be brought 
to justice through my efforts, of what consequence is it what my 
motives were? Fall’s guilt is none the less, however exalted or 
however mean they have been. I assume no superior virtue; my 
motives like those of most men in matters of consequence are 

41 not without dross. The springs of human action are complex. 
I would not even pretend that entering upon the investigation 

with which I have been somewhat prominently identified and find¬ 
ing, in the facts coming under my notice, every reasonable ground for 
believing that the transactions being inquired into were tainted with 
corruption and disregard of the law as well as violative of a sound 
public policy, I was insensible to the fact that some advantage 
would probably accrue from the revelations to the party with which 
I am affiliated, nor that I was not moved to any degree in the labors 
I pursued by that consideration. Whether I was impelled to any 
extent by a sense of duty and a desire to be of service to my country 
is obviously a matter of pure speculation, but whatever be the truth 
in that regard the value of what has been achieved is neither height¬ 
ened nor lessened by the fact. 

“Moreover if it be the truth that the investigation was and is 
4 all politics' as has been so industriously inculcated of late, no one 
would be justly subject to reprehension on that account. Our Gov¬ 
ernment is operated if not organized on the party system. It is the 
duty of the party of the opposition to expose the wrongs and mis¬ 
deeds of the party in power and to show up the error and the evils in 
the policies it advocates and carries out. 

44 In that way each party is constrained to offer its best men, its 
ablest men, as candidates for public office. It is in a way forced to 
propose legislation which it can defend against all attack as in the 
public interest, and it is for perfectly obvious reasons im- 

42 pelled to put honest and capable men in positions of trust or 
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responsibility. It is in the public interest that the party out of 
power should scrutinize with a critical eye every act of officials 
elevated to such positions through the favor of its political oppo¬ 
nents. It is simply neglecting its duty if it fails to expose any 
delinquency or dereliction on their part. The criticism that the 
investigations have been inspired or that they have been pursued 
by an animus purely political is a weak effort to divert the public 
mind from the revelations made, revealing an orgy of corruption 
without a parallel in our history. In that connection, however, it 
must be remembered that the investigations were all ordered bv 
practically if not actually a unanimous vote of the Senate, and that 
in every instance a majority of the members of the committees are of 
the same political faith as that of the executive and administrative 
officers whose conduct has been under inquiry. 

44 If, upon a crucial question arising in the course of the hearings, 
action was taken the propriety of which can be questioned, some 
Republican member or members, if not all such, must have voted 
with their Democratic associates, moved by a desire to develop the 
actual facts, notwithstanding the disclosures might be to some ex¬ 
tent to the disadvantage of their party. Instances of that character 
have been rare, however. Except in a few instances and in relation 
to matters of relatively inferior importance, all testimony taken by 
the committee with which I have been serving was received, and 
every proceeding entered upon was taken, without objection. 

43 44 Much has been said in the press of late and from the 
rostrum, and intimations have come from high official sources, 

that the character of men has been besmirched, if not blackened, by 
rumor and gossip, by the testimony of witnesses of low character 
and no credibility, obviously of a purpose to divert the public mind 
from contemplation of the misdeeds of those who have ignominiously 
betrayed the trust reposed in them and of those who induced their' 
recreancy, emanating from the personal and political friends of the 
discredited and disgraced public officials, and to break the political 
effect of their misdeeds. 

“ I do not undertake to speak for other committees, of whose 
proceedings I have little knowledge not shared by the public 
generally. But I defy anyone to point to a single individual 
whose character or reputation has been in the slightest degree 
affected injuriously by anything in the nature of rumor or gossip 
or by testimony from witnesses unworthy of belief before the com¬ 
mittee investigating the naval oil leases. Fall's character has been 
seriously impaired, but not by hearsay testimony, nor by rumor, 
nor by gossip, nor by evidence that admits of any doubt. Doheny 
himself testified to delivering to him $100,000 carried in cash to 
Washington from New York in a satchel, two days after writing 
to Fall about bidding on the contract eventually awarded to the 
former, under which he secured a preference right to a lease of a 
large part of naval reserve No. 1, which when it was actually issued 
was found to embrace the w hole reserve of 32,000 acres, out of which 
he asserted he expected to make $100,000,000. 

44 44 Practically everything that is know n of Doheny’s guilt, 
if he is guilty, came from his own lips or from official docu¬ 
ments that can not be questioned. That Fall, who presently on the 
receipt of money from Doheny repaired to El Paso, Tex., where he 
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made the initial payment on the purchase of the Harris ranch in 
bills taken from a black box, was testified to by the man who got 
the money, a gentleman whose veracity no one has questioned. 

“ Some suspicion has been attached to the more or less impeccable 
previous character of Harry Sinclair in consequence of the testi¬ 
mony adduced at the hearing, but whatever legitimate inference 
may be drawn from it none of it was of the doubtful character 
referred to. Indeed the evidence as to him was of the most in¬ 
dubitable character. 

“Whatever unfavorable inference must be or has been drawn 
as to Denbv, arising out of the proceedings, flows from his own 
words on the witness stand. Not an item of evidence was cited 
against him in the debate on the resolution in consequence of which 
he was driven into the obscurity from which he should never have 
emerged, except such as fell from his own lips. 

“ The reputations of three or four newspaper proprietors suffered 
seriously from the revelations, but the testimony involving them 
came in the main from their own mouths. 

“What man whose character was besmirched by testimony of 
doubtful character introduced before the committee with which I 
have been identified ? What reputations were ruined by gossip and 
rumor received by it? Ah, I see; reference is made to 

45 Vanderlip. The same rumors to which he gave such dramatic 
significance in a public speech came to my ears. I refused 

to pay any attention to them unaccompanied as they were by any¬ 
thing like proof. When the statement attributed to him was made 
public, what was our committee to do? We were called upon to* 
investigate. Could we ignore such a declaration publicly made by 
a man once Assistant Secretary of the Treasury and for years the ' 
head of the first banking institution of the country, presumably 
having sources of information quite beyond those open to the ordi¬ 
nary citizen? There was no division of opinion among the mem¬ 
bers of the committee as to its duty in the premises. It was due to 
the memory of the dead President that he called to acquaint the 
committee with what he knew of the matter and to acquaint it 
with any information in his possession that might lead to the dis¬ 
closure of the truth. The friends of the deceased hastened to ask 
that they might appear to refute the inferences necessarily drawn 
from the Vanderlip utterances. The committee is to be commended 
for not shutting its doors to the development of the facts, not vili¬ 
fied for opening them. 

“ I do not mean to intimate by stressing the absurdity of his 
attempt to discredit the work of the oil committee that some other 
may be more vulnerable to that line of attack. The effort is never 
directed specifically against the committee that revealed the vil¬ 
lainies of Fall. The assault is made in general terms and reference 
is commonly made in that connection to Roxie Stinson and Gaston 
B. Means, witnesses of more or less prominence appearing be- 

46 fore the committee in whose proceedings my colleague, Sena¬ 
tor Wheeler, has had a prominent part. But what man whose 

character was theretofore unimpeachable suffered undeservedly be¬ 
cause of any evidence heard by that committee? Whatever was its 
character, the result aimed at was accomplished. Daugherty was 
driven from the Cabinet to the very general satisfaction of the 
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public. He was condemned by public opinion, which held to the 
view that, there was enough truth in what was told to require that 
he stand not on the order of his going but to go at on e. The 
astonishing thing about that affair is that people indulging the firm 
belief that it was a travesty on the name of justice to have Daugherty 
at the head of the department of the Government, charged in a 
special way with the administration of it, who had a low estimate 
of his character, who are delighted he is gone, join in hue and cry 
against Wheeler because of the character of the witnesses through 
whose evidence he accomplished the result, for the greater part the 
boon companions and bosom friends of the deposed Attorney Gen¬ 
eral. Here, too, the accusations are general. The public is not told 
in detail who these high-minded, these spotless citizens, are who 

have been defamed bv the Wheeler committee. 

•/ 

“I cannot believe that these frantic attempts to minimize and 
discredit the work which has been done by, and notable achieve¬ 
ments which have come through, the investigation prosecuted by 
order of the Senate at the current session will seriously affect the 
judgment of the American people touching the public career of 
those whose iniquities have been exposed. 

47 “In the case of Fall the public interests were vast, the office 
he held an exalted one; but be the office high or humble, the 

price of perfidy great or trifling, instinctively it is felt that corrup¬ 
tion in public life is a vice that eats into the very structure of our 
s}'stein; that the exposure of it, however regrettable its existence may 
be, is a service of the very highest order, and that swift, certain and 
condign punishment is the only cure for it outside of a moral 
regeneration." 

that on the said evening of the 6th day of May, 19*24, there were in 
the places of residence of more than a majority of the members of 
the aforesaid grand jury radio receiving sets so situated as to clearly 
receive the aforesaid statement of the said Walsh; that throughout 
the city of Washington there were a larger number, to wit, twenty, 
public places where the public generally were permitted to and did 
hear the so-called radio address delivered by the said Walsh; that 
there are approximately forty thousand radio receiving sets in oper¬ 
ation in the District of Columbia; that the District of Columbia 
broadcasting station of the Radio Corporation of America broad¬ 
casts matter three nights each week and was so broadcasting on and 
about May 6, 1924, and that the night of May 6, 1924, was one of its 
broadcasting nights; that the matter so broadcasted by said station 
is, and was on and about the said date, heard by more than one hun¬ 
dred thousand persons in the District of Columbia and adjoining 
places; that the action of said Walsh in making said statement was 
not pursuant to nor in the course of any duty of his as a Senator of 
the United States or as a member of the aforesaid committee, but was 
voluntary, officious, deliberate, and intentional; that the said 

48 statement was made in defiance of the rule of law which 
forbids all communications with grand juries engaged in 

criminal investigations, except through the public instruction of the 
court, and the testimony of sworn witnesses and properly proved 
documents presented directly to the grand jury, and was contrary to 
law and to the manifest and substantial injury and prejudice of this 
defendant; that on the 7th day of May, 1924, the said Walsh, through 
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Alva B. Adams, a Senator of the United States from the State of 
Colorado, caused the said address delivered by the said Walsh “over 
the radio last night from station WRC, Washington, D. C., on ‘The 
oil scandal,’ ” to be printed in the Congressional Record, 68th Con¬ 
gress, first session, volume 65, No. 123, issue of Wednesday, May 7, 
1924; that all of said matters and things were to the manifest and 
substantial injury and prejudice of this defendant. 

All of which this defendant is ready to verify. 

Wherefore this defendant, Edward L. Doheny, jr., prays judg¬ 
ment of the said indictment and that the same may be quashed. 

Edward L. Doheny, Jr., 
By William H. Donovan. 

District of Columbia, ss : 

William H. Donovan, being first duly sworn, deposes and says that 
he is one of the attorneys for the defendant Edward L. Doheny, jr.; 
that the said defendant is a resident of the State of California and is 
now in the city of Los Angeles in said State, and that this affidavit 
is therefore made by affiant in his behalf; that affiant has read the 
foregoing additional plea in abatement, and knows the contents 
thereof; that affiant is familiar with the facts therein stated; 

49 and that the matters and things therein stated are true to the 
best of affiant's knowledge, information and belief. 

William H. Donovan. 

Subscribed and sworn to before me this 12th day of August, A. D. 
1924. 

[seal.] Marie McDonald, 

Notary Public , D . C. 

Washington, D. C., August 12 , 1924. 

Frederic R. Kellogg, 

Frank J. Hogan, 

Dean Emery, 

Joseph J. Cotter, 

Harold Walker, 

William H. Donovan, 

Attorneys for Defendant Edward L. Doheny , jr. 

Service of copy of the foregoing additional plea in abatement is 
acknowledged this 12th day of August, A. D. 1924. 

Peyton Gordon. 

J. H. B. 

50 Motion to strike from the record the so-called additional plea 

of defendant Edward L. Doheny in abatement 

Filed August 14, 1924 

* * * * * * * 

Now come Peyton Gordon, United States Attorney in and for the 
District of Columbia, Atlee Pomerene, Owen J. Roberts, and Oliver 
E. Pagan, on behalf of the United States, and move to strike from 
the record the so-called additional plea of defendant Edward L. 
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Dohenv in abatement, filed on or about the 12th day of August, 
1924, for the following reasons, to wit: 

1. That it is dilatory in character, was not filed within a reason¬ 
able time, and was not, in fact, filed until on or about the 12th day 
of August, 1924, forty-three days after the presentation of the bill 
of indictment herein. 

2. That it does not show that the defendant has been prejudiced 
by any of the matters and things therein set forth, if true. 

3. That it does not set forth matters which are proper subjects 
for, or sufficient in law to constitute, a plea in abatement. 

4. That it does not set forth the matters therein complained of 
with sufficient directness and certainty or with the precise and strict 

exactness and accuracy necessary in such pleas. 
f>l 5. That it does not allege facts to show how the matters 

therein set up, or any of them, tended or tend to the prejudice 
of the said defendant, but on the contrary they are wholly imma¬ 
terial, irrelevant, and frivolous in that they relate wholly to the 
acts and conduct of a Senator of the United States who had no 
connection with the said grand jury or court proceedings herein. 

Peyton Gordon, 

United States Attorney. 

Atlee Pomerene, 

Owen J. Roberts, 

Oliver E. Pagan, 

Special Assistants to the A ttoi'ney General. 

52 Motion to strike from the record the so-called additional 

plea of defendant Edward L. Doheny , jr., in abate¬ 
ment 

Filed August 14 1924 

******* 

Now come Peyton Gordon, United States Attorney in and for the 
District of Columbia, Atlee Pomerene, Owen J. Roberts, and Oliver 
E. Pagan, on behalf of the United States, and move to strike from 
the record the so-called additional plea of defendant, Edward L. 
Doheny, Jr., in abatement, filed on or about the 12th day of August, 
1924, for the following reasons, to wit: 

1. That it is dilatory in character, was not filed within a reason¬ 
able time and was not, in fact, filed until on or about the 12th day of 
August, 1924, forty-three days after the presentation of the Bill of 
Indictment herein. 

2. That it does not show that the defendant has been prejudiced 
by any of the matters and things therein set forth, if true. 

3. That it does not set forth matters which are proper subjects 
for, or sufficient in law to constitute, a plea in abatement. 

4. That it does not set forth the matters therein complained of 
with sufficient directness and certainty or with the precise and strict 

exactness and accuracy necessary in such pleas. 

53 5. That it does not allege facts to show how the matters 
therein set up, or any of them, tended or tend to the prejudice 

of the said defendant, but on the contrary they are wholly imma¬ 
terial, irrelevant and frivolous in that they relate wholly to the acts 
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and conduct of a Senator of the United States who had no connec¬ 
tion with the said Grand Jury or Court proceedings herein. 

Peyton Gordon, 
United States Attorney . 

Atlee Pomerene, 

Owen J. Roberts, 

Oliver E. Pagan, 

Special Assistants to the Attorney General. 

54 Special traverse to plea in abatement No. 1 of defendant 

Edward L. Doheny and demurrer to pleas in abatement 
Nos. % and 3 

Filed December 19, 1924 

****** * 

1 

And hereupon said United States, by Peyton Gordon, United 
States Attorney in and for the District of Columbia, Atlee Pom¬ 
erene and Owen J. Roberts, special counsel for the United States 
and special assistants to the Attorney General of the United States, 
and Oliver E. Pagan, special assistant to the Attorney General 
of the United States, who in this behalf prosecute, protesting against 
the duplicity, the informality, and manifold substantial insufficien¬ 
cies of all of said pleas, nevertheless says that, by reason of any¬ 
thing contained in said plea of said defendant, Edward L. Doheny, 
first above pleaded to the indictment in the above-entitled cause, 
it ought not to be barred from prosecuting said indictment against 
said defendant, nor ought said indictment to be quashed, because 
it says that during all the times mentioned in said plea said Peyton 
Gordon was the duly authorized qualified and acting attorney 

55 of the United States in and for said District of Columbia; 
said Atlee Pomerene and said Owen J. Roberts, at all said 

times were special counsel of the United States, duly appointed 
by the President of the United States, by and with the consent 
and advice of the Senate of the United States, and duly qualified 
and acting as such special counsel under the act of Congress men¬ 
tioned in said plea, and, together with said Oliver E. Pagan, were 
also duly authorized and qualified special assistants to the Attorney 
General of the United States, specifically authorized to conduct 
the proceedings which resulted in the return of the indictment in 
the above-entitled cause: copy of the appointment of said Atlee 
Pomerene, and of his oath of office, as such special assistant, being 
here set forth: 

April 17, 1924. 

Atlee Pomerene, Esq., 

1 Vashington, D. C. 

Sir: As an attorney and counselor, you are hereby specially re¬ 
tained as a special assistant to the Attorney General of the United 
States, under the authority of the Department of Justice, to assist 
in the trial of the cases growing out of the proceedings hereinafter 
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mentioned in which the Government is interested; and in that con¬ 
nection you are specifically directed to conduct, in the District of 
Columbia and in any other judicial district or districts where the 
jurisdiction thereof lies, any kind of legal proceedings, civil or 
criminal, including grand jury proceedings and proceedings before 
committing magistrates, which district attorneys are authorized by 
law to conduct. 

The department is informed that Albert B. Fall, Harry F. 
Sinclair, Edward L. Doheny, and others associated with them in 
the transactions hereinafter mentioned, have violated, in said Dis¬ 
trict of Columbia and in other judicial districts, section 37 of the 
Penal Code of the United States, in that they have conspired to 
defraud the United States of its money, property, and governmental 
rights in connection with the granting and procuring of leases of 
public lands of the United States known as naval petroleum re¬ 
serves, and in connection with the making of contracts touching 
royalty oil derived from such reserves and the construction of oil- 
storage facilities for the Navy of the United States, and by prejudic¬ 
ing, perverting, contravening, and defeating the administration of 
the provisions of section 3709 of the Revised Statutes of the United 
States bv making purchases and contracts for supplies and 
50 services (not personal s rvices),'in the Navy Department of 
the Government, when the public exigencies did not require 
the immediate delivery of the articles or performance of said serv¬ 
ices, without advertising for proposals respecting the same, the 
provisions of section 3718 of said Revised Statutes by furnishing 
materials for the use of the Xavv otherwise than bv contract with 
and by the lowest bidder and after advertising for sealed proposals 
to furnish the same, the provision of section 36 of the act approved 
February 25, 1920, by offering for sale and selling royalty oil and 
gas accruing and reserved to the United States under leases such as 
those above described otherwise than upon notice and advertisement 
or upon public auction, that is to say, at private sale, and the pro¬ 
vision of section 37 of said act approved February 25, 1920, dis¬ 
posing of deposits of oil and gas, in lands in the public domain of 
th ‘ United States valuable for such minerals, otherwise than in the 
form and manner provided in said act, that is to say, by leases pri¬ 
vately negotiated; in that they have conspired to commit, in con¬ 
nection with the same transactions, offenses of bribery denounced in 
sections 39 and 117 of said Penal Code, offenses of perjury denounced 
in section 125 of said Penal Code, offenses of subornation of perjury 
denounced in section 126 of said Penal Code, and offenses of know¬ 
ingly contracting to pay for the erection of public buildings and 
improvements larger amounts than the specific sums appropriated 
for such purpose, denounced in section 98 of said Penal Code; and 
in that they have conspired otherwise to defraud and commit of¬ 
fenses against the United States in that connection; and that said 
Albert B. Fall, Harry F. Sinclair, Edward L. Doheny, and oth r 
persons so associated with them as aforesaid have violated, in said 
District of Columbia and in other judicial districts, other provisions 
of the laws of the United States pertaining to the matters herein 
above mentioned. Your present appointment has reference to the 
matters in this paragraph above set forth. 
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You will receive no compensation under this appointment other 
than that you are receiving as attorney and counsel employed by 
the President under the authority of the joint resolution approved 
February 27, 1924. 

Please execute and return the enclosed oath of office. 

Respectfully, 

Harlan F. Stone, 

Attorney General. 

“ I, Atlee Pomerene, do solemnly swear that I will support and 
defend the Constitution of the United States against all enemies, 
foreign and domestic; that I will bear true faith and allegiance to 
the same; that I take this obligation freely, without any mental 
reservation or purpose of evasion; and that I will well and faith¬ 
fully discharge the duties of the office of special assistant to the 
Attorney General on which I am about to enter. So help me God. 

“(Sign here) Atlee Pomerene.” 

57 “Where born (State only) : Ohio. Date of birth: Dec. 6, 
1863. Whence appointed: State, Ohio; count} 7 , Cuyahoga; 
congressional district, 22nd. 

“ Subscribed and sworn to before me this 26th day of April, A. D. 
1924. 

[seal.] Jos. P. Rudy, 

Notary Public . 

“ Date of entry upon duty: April 16,1924. Residence_” 


the appointments and oaths of office of said Owen J. Roberts and 
Oliver E. Pagan being, mutatis mutandis, the same as those of said 
Atlee Pomerene; without this, that said Peyton Gordon, Atlee 
Pomerene, Owen J. Roberts, and Oliver E. Pagan were persons, or 
any of them was a person, unauthorized to be present before said 
grand jury and conduct said proceedings, or that their having done 
so in any way injured or prejudiced said defendant as in said plea 
set forth; and this the said United States is ready to verify; where¬ 
fore it prays judgment and that said Edward L. Doheny may be 
required to answer to said indictment. 


2 


Now comes the United States, by Peyton Gordon, United States 
Attorney in and for the District of Columbia, Atlee Pomerene and 
Owen J. Roberts, special counsel for the United States and special 
assistants to the Attorney General, and Oliver E. Pagan, special 
assistant to the Attorney General, and says that the second plea 
in abatement herein filed by defendant, Edward L. Doheny, is bad 
in substance. 

3 

Now comes the United States, by Peyton Gordon, United States 
Attorney in and for the District of Columbia, Atlee Pome- 
58 rene and Owen J. Roberts, special counsel for the United 
States and special assistants to the Attorney General, and 
Oliver E. Pagan, special assistant to the Attorney General, and says 
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that the third plea in abatement herein filed by defendant, Edward 
L. Doheny, is bad in substance. 

Peyton Gordon, 

United States Attorney in and for 

the District of Columbia. 
Atlee Pomerene, 

Special Counsel for the United States and 
Special Assistant to the Attorney General. 

Owen J. Roberts, 

Special Counsel for the United States and 
Special Assistant to the Attorney General. 

Oliver E. Pagan, 

Special Assistant to the Attorney General. 

Note.— Among the points to be urged in support of these demur¬ 
rers are— 

1. That the plea is insufficient in law to bar or preclude the United 
States from prosecuting the indictment against defendant, Edward 
L. Doheny. 

2. That said plea fails to set forth any facts on account of which 
said indictment should be quashed. 

3. For other insufficiencies apparent on its face. 

59 Special traverse to plea in abatement No. 1 of defendant 
Edward L. Doheny , jr., and demurrer to pleas in abatement 
Nos. 2 and 3 


Filed December 19, 1924 

******* 

1 

And hereupon said United States, by Peyton Gordon, United 
States Attorney in and for the District of Columbia, Atlee Pomerene 
and Owen J. Roberts, special counsel for the United States and 
special assistants to the Attorney General of the United States, and 
Oliver E. Pagan, special assistant to the Attorney General of the 
United States, who in this behalf prosecute, protesting against the 
duplicity, the informality, and manifold substantial insufficiencies 
of all of said pleas, nevertheless says that, by reason of anything 
contained in said plea of said defendant, Edward L. Doheny, jr., 
first above pleaded to the indictment in the above-entitled cause, it 
ought not to be barred from prosecuting said indictment against said 
defendant, nor ought said indictment to be quashed, because it says 
that during all the times mentioned in said plea said Peyton Gordon 
was the duly authorized qualified and acting Attorney of the 
60 United States in and for said District of Columbia; said Atlee 
Pomerene and said Owen J. Roberts, at all said times were 
special counsel of the United States, duly appointed by the President 
of the United States, by and with the consent and advice of the 
Senate of the United States, and duly qualified and acting as such 
special counsel under the act of Congress mentioned in said plea, 
and, together with said Oliver E. Pagan, were also duly authorized 
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and qualified special assistants to the Attorney General of the United 
States, specifically authorized to conduct the proceedings which 
resulted in the return of the indictment in the above-entitled cause; 
copy of the appointment of said Atlee Pomerene, and of his oath of 
office, as such special assistant, being here set forth: 

April 17, 1924. 

Atlee Pomerene, Esq., 

Washington , D. C. 

Sir: As an attorney and counselor, you are hereby specially re¬ 
tained as a special assistant to the Attorney General of the United 
States, under the authority of the Department of Justice, to assist 
in the trial of the cases growing out of the proceedings hereinafter 
mentioned in which the Government is interested; and in that con¬ 
nection you are specifically directed to conduct, in the District of 
Columbia and in any other judicial district or districts where the 
jurisdiction thereof lies, any kind of legal proceedings, civil or 
criminal, including grand jury proceedings and proceedings before 
committing magistrates, which district attorneys are authorized by 
law to conduct. 

The Department is informed that Albert B. Fall, Harry F. Sin¬ 
clair, Edward L. Doheny, and others associated with them in the 
transactions hereinafter mentioned, have violated, in said District of 
Columbia and in other judicial districts, section 37 of the Penal Code 
of the United States, in that they have conspired to defraud the 
United States of its money, property, and governmental rights in 
connection with the granting and procuring of leases of public 
lands of the United States known as naval petroleum reserves, and in 
connection with the making of contracts touching royalty oil derived 
from such reserves and the construction of oil-storage facilities for 
the Navy of the United States, and by prejudicing, perverting, con¬ 
travening, and defeating the administration of the provisions of 
section 3709 of the Revised Statutes of the United States by making 
purchases and contracts for supplies and services (not per- 
61 sonal services), in the Navy Department of the Government, 
when the public exigencies did not require the immediate 
delivery of the articles or performance of said services, without ad¬ 
vertising for proposals respecting the same, the provisions of section 
3718 of said Revised Statutes by furnishing materials for the use of 
the Navy otherwise than by contract with and by the lowest bidder 
and after advertising for sealed proposals to furnish the same, the 
provision of section 36 of the Act approved February 25, 1920, by 
offering for sale and selling royalty oil and gas accruing and reserved 
to the United States under leases such as those above described other¬ 
wise than upon notice and advertisement or upon public auction, that 
is to say, at private sale, and the provision of section 37 of said act 
approved February 25, 1920, disposing of deposits of oil and gas, in 
lands in the public domain of the United States valuable for such 
minerals, otherwise than in the form and manner provided in said 
act, that is to say, by leases privately negotiated; in that they have 
conspired to commit, in connection with the same transactions, of¬ 
fenses of bribery denounced in sections 39 and 117 of said penal code, 
offenses of perjury denounced in section 125 of said penal code, 
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offenses of subornation of perjury denounced in section 126 of said 
penal code, and offenses of knowingly contracting to pay for the 
erection of public buildings and improvements larger amounts than 
the specific sums appropriated for such purpose, denounced in section 
98 oi said penal code; and in that they have conspired otherwise to 
defraud and commit offenses against the United States in that con¬ 
nection: and that said Albert B. Fall, Harrv F. Sinclair, Edward L. 
Doheny and other persons so associated witn them as aforesaid have 
violated, in said District of Columbia and in other judicial districts, 
other provisions of the laws of the United States pertaining to the 
matters herein above mentioned. Your present appointment has 
reference to the matters in this paragraph above set forth. 

lou will receive no compensation under this appointment other 
than that you are receiving as attorney and counsel employed bv 
the President under the authority of the joint resolution approved 
February 27, 1924. 

Please execute and return the enclosed oath of office. 

Respectfully, 


Harlan F. Stone, 

Attorney General. 


u 1, Atlee Pomerene, do solemnly swear that I will support and 
defend the Constitution of the United States against all enemies, 
foreign and domestic; that I will bear true faith and allegiance to 
the same; that I take this obligation freely, without any mental 
reservation or purpose of evasion; and that I will well and faith¬ 
fully discharge the duties of the office of special assistant to the 
Attorney General on which I am about to enter. So help me God. 

“(Sign here) Atlee Pomerene. 

62 “Where born (State only): Ohio. Date of birth: Dec. 

6, 1863. Whence appointed: State, Ohio; county, Cuyahoga; 
congressional district, 22nd. 

“ Subscribed and sworn to before me this 26th day of April, A. D. 
1924. 

[seal.] Jos. P. Rudy, 

Notary Public. 

“ Date of entry upon duty April 18, 1924. Residence_” 

the appointments and oaths of office of said Owen J. Roberts and 
Oliver E. Pagan being, mutatis mutandis, the same as those of said 
Atlee Pomerene; without this, that said Peyton Gordon, Atlee 
Pomerene, Owen J. Roberts, and Oliver E. Pagan were persons, or 
any of them was a person, unauthorized to be present before said 
grand jury and conduct said proceedings, or that their having 
done so in any way injured or prejudiced said defendant as in said 
plea set forth; and this the said United States is ready to verify; 
wherefore it prays judgment and that said Edward L. Dohenv, jr., 
may be required to answer to said indictment. 


9 


Now comes the United States, by Peyton Gordon, United States 
Attorney in and for the District of Columbia, Atlee Pomerene and 
Owen J. Roberts, special counsel for the United States and special 
assistants to the Attorney General, and Oliver E. Pagan, special 
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assistant to the Attorney General, and says that the second plea 
in abatement herein filed by defendant Edward L. Doheny, jr., is 
bad in substance. 

3 

Now comes the United States, by Peyton Gordon, United 
States Attorney in and for the District of Columbia, Atlee 

63 Pomerene and Owen J. Roberts, special counsel for the 
United States and special assistants to the Attorney General, 

and Oliver E. Pagan, special assistant to the Attorney General, and 
says that the third plea in abatement herein filed by defendant, 
Edward L. Doheny, jr., is bad in substance. 

Peyton Gordon, 

United States Attorney in and for the District of Columbia. 

Atlee Pomerene, 

Special Counsel for the United States , and 
Special Assistant to the Attorney General. 

Owen J. Roberts, 

Special Counsel for the United States , and 
Special Assistant to the Attorney General. 

Oliver E. Pagan, 

Special Assistant to the Attorney General. 
Note.—A mong the points to be urged in support of these de¬ 
murrers are— 

1. That the plea is insufficient in law to bar or preclude the 
United States from prosecuting the indictment against defendant, 
Edward L. Doheny, jr. 

2. That said plea fails to set forth any facts on account of which 
said indictment should be quashed. 

3. For other insufficiencies apparent on its face. 

64 Demurrer of defendant Edward L. Doheny to special traverse 

Filed December 30, 1924 

******* 

Comes now the defendant, Edward L. Doheny, by his attorneys, 
and demurring to the special traverse of the United States to the 
plea in abatement in this cause filed says that the said special traverse 
is bad in substance. 

Frank J. Hogan, 

' Frederic R. Kellogg, C., 

Jos. J. Cotter, 

Harold Walker, C., 

Attorneys for defendant Edward L. Doheny. 

Note. —Among the matters of law intended to be argued in sup¬ 
port of said demurrer are the following: 

1. That the matter set up in the special traverse is insufficient in 
law to authorize the presence of the parties therein named in the 
grand jury room while the grand jury was in session and the charges 
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embraced in the indictment were under consideration and testimony 
of witnesses with respect thereto was being taken. 

2. That the special traverse is insufficient for other reasons ap¬ 
parent on its face. 

65 Notice of hearing 

To Messrs. Peyton Gordon, Atlee Pomerene, Owen J. Roberts, 
and Oliver E. Pagan: 

Take notice that the above demurrer will be set down for hearing 
on Friday. January 9, 1925, at 10 o'clock a. m., or as soon thereafter 
as counsel can be heard. 

Further take notice that on said date we shall ask the court to hear 
the demurrers of the United States heretofore filed to defendant’s 
second and third pleas in abatement and the motion of the United 
States to strike from the record defendant’s fourth plea in abate¬ 
ment. 

Frank J. Hogan, 

Frederic R. Kellogg, C., 

Jos. J. Cotter, 

Harold Walker, C., 

Attorneys for defendant Edward L. Doheny. 

Acknowledgement of service 

Service of above demurrer and notice is acknowledged this 29th 
day of December, 1924. 

Atlee Pomerene. 

Owen J. Roberts. 

Peyton Gordon. 

Oliver E. Pagan. 

66 Demurrer of defendant Edward L. Doheny, jr., to 

special traverse 

Filed December 30 1924 

* * * * * * * 

Comes now the defendant, Edward L. Doheny, jr., by his attor¬ 
neys, and demurring to the special traverse of the United States to 
the plea in abatement in this cause filed says that the said special 
traverse is bad in substance. 

Frank J. Hogan, 

Frederic R. Kellogg, C., 

Jos. J. Cotter, 

Harold Walker, C., 

Attorneys for Defendant Edward L. Doheny, jr. 

Note. —Among the matters of law intended to be argued in sup¬ 
port of said demurrer are the following: 

1. That the matter set up in the special traverse is insufficient in 
law to authorize the presence of the parties therein named in the 
grand jury room while the grand jury was in session and the 
charges embraced in the indictment were under consideration and 
testimony of witnesses with respect thereto was being taken. 
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2. That the special traverse is insufficient for other reasons ap¬ 
parent on its face. 

67 Notice of hearing 

To Messrs. Peyton Gordon, Atlee Pomerene, Owen J. Roberts and 
Oliver E. Pagan: 

Take notice that the above demurrer will be set down for hearing 
on Friday, January 9, 1925, at 10 o’clock a. m., or as soon thereafter 
as counsel can be heard. 

Further take notice that on said date we shall ask the court to 
hear the demurrers of the United States heretofore filed to defend¬ 
ant’s second and third pleas in abatement, and the motion of the 
United States to strike from the record defendant’s fourth plea in 
abatement. 

Frank J. Hogan, 

Frederic R. Kellogg, C., 

Jos. J. Cotter, 

Harold Walker, C., 

Attorneys for Defendant Edward L. Doheny , jr. 

Acknowledgment of service 

Service of the above demurrer and notice is acknowledged this 
29th dav of December, 1924. 

Atlee Pomerene. 

Owen J. Roberts. 

Peyton Gordon. 

Oliver E. Pagan. 

68 Opinion 

Filed April 3 1925. 

* * * * * * * 

Four pleas in abatement to an indictment in one of the so-called 
“ oil cases ” are attacked bv the Government. 

The first plea challenges the lawfulness of the presence of certain 
persons before the grand jury during its proceedings which led to 
the finding of the indictment. The claim of the defendants is that 
these persons were there without lawful authority and that the in¬ 
dictment must therefore be quashed. The question is raised by a 
demurrer to a special traverse which sets up the facts on which the 
Government relies to show that authority. On the argument it was 
conceded for the Government that the indictment must be quashed 
if anyone without authority was so present. The decision of the 
question involves a construction of Public Resolution No. 4, 68th 
Congress (S. J. Res. 54), entitled “Joint resolution directing the 
President to institute and prosecute suits to cancel certain leases of 
oil lands and incidental contracts, and for other purposes,” which 
was approved February 8, 1924 (43 Stat. 5). The resolution after 
some recitals and after declaring that the leases and a certain con¬ 
tract were against the public interest reads: 
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“Resolved further. That the President of the United States be, 
and he hereby is, authorized and directed immediately to cause suit 
to be instituted and prosecuted for the annulment and cancellation 
of the said leases and contract and all contracts incidental or sup¬ 
plemental thereto, to enjoin the further extraction of oil from the 
said reserves under said leases or from the territory covered by the 
same, to secure any further appropriate incidental relief, and to 
prosecute such other actions or proceedings, civil and criminal, as 
may be warranted by the facts in relation to the making of the said 
leases and contract. 

“And the President is further authorized and directed to appoint, 
by and with the advice and consent of the Senate, special counsel 
who shall have charge and control of the prosecution of such litiga¬ 
tion, anything in the statutes touching the powers of the Attorney 
General of the Department of Justice to the contrary notwithstand- 
mg.” 

Another resolution must be considered also. It is House Joint Reso¬ 
lution No. 160 (Pub. Res. No. 8), 68th Congress, entitled 
69 “Joint resolution to provide an appropriation for the prose¬ 
cution of suits to cancel certain leases, and for other pur¬ 
poses,” approved February 27, 1924 (43 Stat. 16). It provides: 

“ That there be, and is hereby, appropriated, from any moneys in 
the Treasury not otherwise appropriated, the sum of $100,000, or so 
much thereof as may be necessary, to be expended by the President 
for the purpose of employing the necessary attorneys and agents and 
for such other expenses as may be necessary in instituting and car¬ 
rying on any suits or other proceedings, either civil or criminal 
which he may cause to be instituted or which may be instituted, or 
to take any other steps deemed necessary to be taken in relation to 
the cancellation of any leases on oil lands in former naval reserves, 
in the prosecution of any person or persons guilty of any infraction 
of the laws of the United States in connection with said leases or in 
any other measures which he may take to protect the interests of the 
United States and the people thereof in connection therewith. Any 
counsel employed bv the President under the authority of this reso¬ 
lution shall be appointed by and with the advice and consent of the 
Senate and shall have full power and authority to carry on said 
proceedings, any law to the contrary notwithstanding." 

Between the dates respectively of the passage of the two resolu¬ 
tions above referred to former United States Senator Atlee Pomerene 
and Owen J. Roberts were appointed special counsel in pursuance of 
the resolution of February 8. After the passage of the resolution of 
February 27 the proceedings before the grand jury were begun. 
Before that Messrs. Pomerene and Roberts were appointed by the 
Attorney General special assistants to the Attorney General by 
written appointments reading in part as follows: 

“* * * under the authority of the Department of Justice, to 

assist in the trial of the cases grow ing out of the proceedings herein¬ 
after mentioned, in which the Government is interested; and in that 
connection you are specifically directed to conduct, in the District 
of Columbia, and in any other judicial district or districts where the 
jurisdiction thereof lies, any kind of legal proceeding, civil or crimi¬ 
nal, including grand jury proceedings and proceedings before com- 
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mitting magistrates, which district attorneys are authorized by law 
to conduct.” 

The cases described were those referred to in the above two resolu¬ 
tions. Each appointment read further: 

“ You will receive no compensation under this appointment other 
than that you are receiving as attorney and counsel employed by the 
President under the authority of the joint resolution approved Feb¬ 
ruary 27, 1924.” 

Oliver E. Pagan received a similar appointment from the Attorney 
General except that the clause in regard to his compensation reads: 

“ You will receive no compensation under this appointment other 
than that you are receiving as special assistant to the Attorney Gen¬ 
eral in antitrust matters under your appointment of August 1, 1919, 
but you will be allowed your actual necessary traveling expenses.” 

Peyton Gordon was United States Attorney for the District of 
Columbia and still is. 

70 Messrs. Pomerene, Roberts and Gordon and Pagan were in 
attendance before the grand jury claiming the right to be there 
as representing the Government in the proceedings leading to the 
indictment. It is that attendance which is complained of. Were 
they rightly there? 

The plea in abatement alleges that Messrs. Pomerene and Roberts 
when before the grand jury confined themselves to acting as special 
assistants to the Attorney General but the traverse alleges that they 
acted as special counsel appointed under the resolution of February 
8, 1924, above referred to, and this allegation is admitted by de¬ 
fendants’ demurrer. It is a sufficient answer to defendants’ con¬ 
tention as to the presence of Messrs. Pomerene and Roberts before 
the grand jury. No one challenges their right to be there as special 
counsel appointed under that resolution. 

Was Oliver E. Pagan lawfully before the grand jury? The broad 
contention of the defendants is that all statutes giving the power 
to or laying the duty on certain classes of persons to appear as 
attorneys before the grand jury were superseded as to any prosecu¬ 
tion brought as directed by the resolution of February 8 and that 
only special counsel appointed thereunder may lawfully be present 
to conduct the proceedings. The statute under which it was sup¬ 
posed and is claimed that Mr. Pagan might lawfully be appointed 
to act in the present cases is the act of June 30, 1906 (ch. 3935, 34 
Stat. 816), which is as follows: 

“That the Attorney General or any officer of the Department of 
Justice, or any attorney or counselor specially appointed by the 
Attorney General under any provision of law, may, when thereunto 
specifically directed b}^ the Attorney General, conduct any kind of 
legal proceeding, civil or criminal, including grand jury proceedings 
and proceedings before committing magistrates, which district attor¬ 
neys now are or hereafter may be by law authorized to conduct, 
whether or not he or they be residents of the district in which such 
proceeding is brought.” 

Before the passage of this act no one but the district attorney 
and his assistants might represent the Government before the grand 
jury (Confiscation Cases, 7 Wall. 454, 457 (1868)), where the court 
says: 
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“ Public prosecutions, until they come before the court to which 
they are returnable, are within the exclusive direction of the district 
attorney, and even after they are entered in court, they are so far 
under his control that he may enter a nolle prosequi at any time 
before the jury is empanelled for the trial of the case, except in 
cases where it is otherwise provided in some act of Congress.” 

This authority of a district attorney was then and is now 
71 statutory. Levy Court vs. Ringgold, 5 Peters, 452. Not even 
the Attorney General himself had such power. United States 
vs. Rosenthal, 121 Fed. 862, 865, decided in 1903; see also State vs. 
Ehrlich, 65 W. Va. 700. 

The decision in United States vs. Rosenthal, supra, is said to have 
brought about the passage of the act of June 30, 1906, supra, after 
which for the first time the Attorney General or some one named bv 
him could go before grand juries and had the Congress merely 
directed the President to prosecute criminal proceedings he would 
have called upon the Attorney General who is his legal adviser to 
take charge and control and under such circumstances Mr. Pagarns 
appearance for the Government could not be successfully questioned. 
But the Congress was not willing that the Attorney General should 
advise the President in these cases. It was not willing that the 
Attorney General should have charge and control of or appoint any 
person to conduct the proceedings. The resolution of February 8 
will bear quotation again: 

“And the President is further authorized and directed to appoint, 
by and with the advice and consent of the Senate, special counsel 
who shall have charge and control of the prosecution of such litiga¬ 
tion, anything in the statutes touching the powers of the Attorney 
General of the Department of Justice to the contrary notwith¬ 
standing.'* 

The case has been argued on the proposition that the act of 1906 
lias been superseded because of a necessary implication or inference to 
that eli'ect from the clause of the resolution just quoted, but the 
court is of the opinion that the provisions of the act have been ex¬ 
pressly superseded for otherwise the words “Anything in the statutes 
touching the powers of the Attorney General of the Department of 
Justice to the contrary notwithstanding" would be without mean- 
ing. However, if this view is not sound it must be held that the 


provision as a whole shows an intention to supersede the provisions 
of the act of 1906 so far as the cases in question are concerned. 
Just as that act covered the entire field of legislation relating to the 
representation of the Government before the grand jury by attorneys 
other than the district attorney's and their assistants so does this 


resolution cover the entire subject matter for the purpose of the 
cases to which it relates, or. in other words, it is a special act and 
under the authorities supersedes the general law because inconsistent 
with the general law. District of Columbia vs. Hutton, 143 U. S. 
16, 26; Cook County Bank vs. United States, 107 U. S. 445, 451; 

United States vs. Lapp, 244 Fed. 377. 


72 The court is of the opinion that Mr. Pagan was not au¬ 
thorized to appear before the grand jury as an attorney for 
the Government. 


The question whether the District Attorney was rightly before 
the grand jury is not readily answered. The* resolution of Febru- 


UNITED STATES VS. E. L. DOHENY AND E. L». DOHENY, JR. 39 

ary 8 gives special counsel charge and control of the proceedings 
in these cases “anything in the statutes touching the powers of 
the Attorney General of the Department of Justice to the contrary 
notwithstanding.” Would not the mention of the Attorney Gen¬ 
eral and the failure to mention district attorneys lead fairly to the 
conclusion that the Congress did not intend to exclude the latter 
from the grand jury room? In answering this question one other 
must be asked and answered: Has the Attorney General under sec¬ 
tion 362 of the Revised Statutes any power to control a district 
attorney in regard to the prosecution of proceedings before the 
grand jury? That section reads: 

“ The Attorney-General shall exercise general superintendence 
and direction over the attorneys and marshals of all of the districts 
in the United States and the Territories as to the manner of dis¬ 
charging their respective duties; and the several district attorneys 
and marshals are required to report to the Attorney-General an 
account of their official proceedings, and of the state and condi¬ 
tion of their respective offices, in such time and manner as the At¬ 
torney-General may direct.” 

These provisions are the same as those contained in the act of 
August 2, 1861, about which the Supreme Court in the Confiscation 
Cases, supra, says at page 456: 

“ Provision was made by the thirty-fifth section of the judiciary 
act for the appointment of an attorney of the United States in 
each district, and the same section makes it his duty to prosecute 
in such district all delinquents for crimes and offenses cognizable 
under the authority of the United States, and all civil actions in 
which the United States shall be concerned, except before the Su¬ 
preme Court, in the district in which that court shall be holden. 

“ In the prosecution of suits in the name and for the benefit of 
the United States, the seventh section of the act of the 15th of May, 
1820, provided that the district attorneys should conform to such 
directions and instructions as they should receive from the agent 
of the treasury; but the first section of the act of the 2d of August, 
1861, devolves the general superintendence and direction of district 
attorneys, as to the manner of discharging their respective duties, 
upon the Attorney-General of the United States. 

u Public prosecutions, until they come before the court to w T hich 
they are returnable, are within the exclusive direction of the dis¬ 
trict attorney, and even after they are entered in court, they are so 
far under his control that he may enter a nolle prosequi at any 
time before the jury is empanelled for the trial of the case, except 
in cases where it is otherwise provided in some act of Congress. 

u Civil suits, in the name and for the benefit of the United States, 
are also instituted by the district attorney, and, in the absence of 
any directions from the Attorney-General, he controls the prosecu¬ 
tion of the same in the district and circuit courts, and may, if he 
sees fit, allow the plaintiffs to become nonsuit, or consent to a dis¬ 
continuance.” 

73 Though the distinction that is here drawn betw T en public 

prosecutions and civil suits was not necessary to be made for 
the purpose of the decision, still this court may not disregard so 
plain a statement by the Supreme Court of the exclusive pow T er of 
a district attorney as it existed before the act of June 30, 1906, 
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supra. In Ignited States vs. Rosenthal, supra, Judge Thomas, hav¬ 
in'; in mind the act of 1861, took that view of the opinion in th'j 
Confiscation cases. The court is of the opinion, therefore, that as 
the Attorney General had no direct control over district attorneys 
as to grand jury proceedings the Congress when speaking in the 
resolution in question of the powers of the Attorney General did 
not have in mind any statutory power in him over district attorneys. 

It should be decided then that the district attorney’s presence be¬ 
fore the grand jury was not unlawful unless a different conclusion 
must be reached for certain other reasons urged by the defendants. 
They contend that the right of a district attorney to appear before 
a grand jury exists only because of his duty to prosecute offenders 
and that as after the passage of the resolution of February 8 the 
district attorney had no duty to pros cute he had no right to appear 
before the grand jury. The proposition is not quite so simple as 
that. Before the resolution of February 8 was passed there were 
two statutes authorizing district attorneys and others to represent 
the Government before grand juries and the question is wh ther one 
of those statutes, namely, the act of June 30, 1906, supra, alone was 
superseded or whether in addition the Congress intended to super¬ 
sede the statute relating to district attorneys and so deprive special 
counsel appointed under the resolution of assistance that might be 
rendered bv any district attorney in the United States either before 
the grand jury or after indictment found, assistance that might be 
rendered in many wavs not involving charge and control. For 
instance, the argument pushed to its logical conclusion would re¬ 
quire that if special counsel wished to have a district attorney 
represent the Government while a petit jury was b ing selected they 
could not lawfully do so at any rate without special leave of the 
judge presiding. It has not been supposed that the appointment of 
special counsel under the act of June 30, 1906, supra, to conduct 
criminal proceedings ousted the district attorn ys of all their author¬ 
ity nor that they might not go before the grand jury in a pro- 
74 ceeding being conducted by such special counsel though un¬ 
doubtedly the latter by virtue of his appointment would have 
charge and control. 

The purpose of enacting the resolution of February 8, 1924, can bo 
carried out by holding merely that the resolution of February 8 
supersedes the act of June 30, 1906, for the purpose of proceedings 
under the resolution. That is the necessary effect of the resolution 
either because it expressly supersedes that act or because it covers 
the whole field of the power to appoint special counsel in the “oil 
cases ” and so is entirely inconsistent with that act. If it had been 
intended to repeal the statute creating the office of district attorney, 
an office which has existed since the organization of our Government 
under the Constitution and in which rested such exclusive power as 
that already pointed out herein, surely the Congress would not have 
expressly mentioned the statutory powers of the Attorney General 
and failed to make any mention of the statutory powers of district 
attorneys, and as another principle also applies with especial force 
on the facts of this case, namely, that repeals by implication are not 
favored and will not be found unless the implication is clear, the 
resolution of February 8 will be so construed as not to render the 
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indictment invalid because of the presence of the district attorney in 
the grand jury room. 

There remains to be considered the resolution of February 27 and 
to decide whether the sentence reading: 

“Any counsel employed by the President under the authority of 
this resolution shall be appointed by and with the advice and consent 
of the Senate and shall have full power and authority to carry on 
said proceedings, any law to the contrary notwithstanding,” 

shows an intention to supersede the statutes relating to district attor¬ 
neys. The words “any law to the contrary notwithstanding” are 
literally broader in scope than those in the resolution of February 8, 
“ anything in the statutes touching the powers of the Attorney Gen¬ 
eral of the Department of Justice to the contrary notwithstanding.” 
But both resolutions relate to the same subject matter, namely, the 
employment of counsel in these very cases. The former is the one 
which was to be given actual effect by the use of the money appro¬ 
priated by the latter. The latter if standing alone might be con¬ 
strued to give implied power to the President to see to it that the 
prosecutions should be carried on, but the resolution of Feb- 
75 ruary 8 gave the express power, and obviously the same 
prosecutions are referred to in both. Considering the two 
resolutions together it would be placing a strained construction on 
the resolution of February 27 to say that it was intended to enlarge 
the scope of the resolution of February 8 in the particular here 
discussed. 

The district attorney had the right to be present in the grand 
jury room. 

The second plea in abatement alleges that the indictment is not 
signed by the special counsel appointed under the resolution of 
February 8, 1924. To this plea the Government demurs. The 
indictment is endorsed by the foreman of the grand jury. It is 
signed by the district attorney and by Atlee Pomerene, Owen J. 
Roberts, and Oliver E. Pagan, who designate themselves as “ special 
assistants to the Attorney General.” There was no necessity for the 
signatures of special counsel, and as the indictment was endorsed by 
the foreman of the grand jury it is good. United States vs. McAvov, 
26 Fed. Cas. 1044, No. 15654, 4 Blatchf. 418; Re Lane, 135 U. S. 
443; Caha vs. L T nited States, 152 U. S. 211. In each of these cases 
the question was raised after conviction, but the principle is the 
same,' as is obvious from what is said in the Caha case, in which 
several objections to the indictment were made, one of which was 
that it was signed by the assistant district attorney instead of by 
the district attorney himself. The opinion reads in part as follows: 

“ * * * With reference to all these objections it is enough to 

refer to section 1025 of the Revised Statutes, as follows: 

“‘No indictment found and presented by a grand jury in any 
district or circuit or other court of the United States shall be 
deemed insufficient, nor shall the trial, judgment, or other proceed¬ 
ing thereon be affected by reason of any defect or imperfection in 
matter of form only, which shall not tend to the prejudice of the 
defendant.’ 

“ Clearly, there was nothing in any of these matters which tended 
to the prejudice of the defendant, or rendered it doubtful by what 
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body he was charged with the crime, in what court he was to be 
tried, or the exact nature of the offence with which he was charged.” 

It was stated and admitted in argument that the third plea in 
abatement involves the authority of the district attorney and of 
Messrs. Pomerene, Roberts, and Pagan, and in that aspect of it the 
views expressed in regard to the demurrer to the traverse of the first 
plea applies. 

The iourth plea in abatement alleges that during the period of 
service of the grand jury which found the indictment it was an¬ 
nounced by newspapers in the District of Columbia that there would 
be broadcast by a United States Senator by radio a statement about 
the matters under investigation and that the plan was carried 
76 out, though the attorney for one of the defendants called the 
attention of said Senator to the fact that the grand jury was 
considering the cases. It is alleged that the broadcasting was done 
with the intent that it should be heard by members of the grand 
jury and that there were at the residences of more than a majority 
of the grand jury radio receiving sets. Certain statements are made 
about public places where the public was permitted to hear the 
address. There is no allegation that any grand juror heard the 
address or was influenced by it nor that the indictment was not based 
entirely on lawful evidence. 

The Government demurs to this plea, and the demurrer should be 
sustained on the authority of United States vs. Rintelen, 235 Fed. 
787, 789, where the court says: 

“ Before taking up the first subdivision, I shall refer to the sixth, 
which avers that the— 

“ 4 grand jurors in finding the said indictment against the defend¬ 
ant were actuated by a strong temper and prejudice against the de¬ 
fendant, as the result of false statements and vicious newspaper 
publications.’ 

“These allegations contain no statement of ultimate facts. An 
intelligent grand juror can hardly be found who has not decided 
opinions derived from his general knowledge as to any case of 
public notoriety. He may have even passionate feelings on the sub¬ 
ject, which in general affect and actuate him. The question is not 
what his feelings were, but whether he voted for an indictment 
honestly and upon competent evidence. That an indictment can 
be quashed because the grand jurors had personal prejudices, even 
illfounded ones, would leave every indictment in an important case, 
irrespective of the evidence on which it was found, open to attack. 
In this case the plea does not allege that any grand juror would not 
have voted in the same way as he did, irrespective of his feelings or 
of the articles in the newspapers. I know’ of no case in which such 
a plea has been sustained or argument made, and am of the opinion 
that it cannot stand. United States vs. American Tobacco Co., 177 
Fed. 774; United States vs. Mitchell (C. C.) 136 Fed. 896.” 

The demurrer to the special traverse of the first plea in abatement 
is sustained. 

The demurrer to the second plea in abatement is sustained. 

The demurrer to the third plea in abatement is overruled. 

The demurrer to the fourth plea in abatement is sustained. 

The indictment is quashed. 

Walter I. McCoy, 

Chief Justice. 
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77 Supreme Court of the District of Columbia. 

Monday, April 6th, A. D. 1925. 

The court resumes its session pursuant to adjournment, Mr. Chief 
Justice McCoy presiding. 

******* 

Come as well the attorney of the United States as the defendants 
by their attorney F. J. Hogan, Esquire; for the reasons given in 
the opinion filed April 3, 1925, in United States vs. Fall et al., in¬ 
dictment No. 42302, the demurrer to the special traverse of the 
first plea in abatement is sustained; the demurrer to the second 
plea in abatement is sustained; the demurrer to the third plea in 
abatement is overruled; the motion to strike the fourth plea in abate¬ 
ment is sustained; and it appearing that the United States stands 
upon its special traverse to the first plea in abatement and its de¬ 
murrer to the third plea, the indictment is quashed, and it is ordered 
that the defendants go hence without day, and be for nothing held; 
whereupon, the United States, in open court and in the presence 
of counsel for defendants by its special counsel, notes an appeal to 
the Court of Appeals of the District of Columbia from the fore¬ 
going judgment. 

78 Assignments of error of the United States 

Filed April 17, 1925 

******* 

1. The court erred in sustaining the demurrers of the defendants 
to the special traverse of the United States to the first pleas in 
abatement of the defendants, Doheny and Doheny, jr. 

2. The court erred in not overruling the demurrers of defendants 
to the special traverse of the United States to the first pleas in 
abatement of the defendants, Doheny and Doheny, jr. 

3. The court erred in overruling the demurrers of the United 
States to the third pleas in abatement filed by the defendants, 
Doheny and Doheny, jr. 

4. The court erred in not sustaining the demurrers of the United 
States to the third pleas in abatement filed by the defendants, 
Doheny and Doheny, jr. 

5. The court erred in quashing the indictment. 

6. The court erred in its order that the defendants go hence with¬ 
out day and be for nothing held. 

7. The court erred in holding that Public Resolution No. 4, 

79 68th Congress (S. J. Res. 54, 43 Stat. 5.), superseded and 
repealed existing legislation on the subject of persons entitled 

to appear before grand juries in criminal proceedings in courts of 
the United States. 

8. The court erred in holding that House Joint Resolution No. 
160, 68th Congress (Pub. Res. No. 8, 43 Stat. 16), superseded and 
repealed existing statutes of the United States on the subject of 
persons who might lawfully appear before grand juries of the 
United States courts. 
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9. The court erred in holding that Public Resolution No. 4, 68th 
Congress (S. J. Res. 54, 43 Stat. 5.), and/or House Joint Resolution 
No. 160, 68th Congress (Pub. Res. 8, 43 Stat. 16), superseded and/or 
overruled the act of June 30, 1906, Ch. 3935, 34 Stat. 816. 

10. The court erred in holding that Oliver E. Pagan was not 
authorized to appear before the grand jury as an attorney for the 
Government. 

The foregoing constitute the errors relied upon by the United 
States in the appeal in this case. 

Atlee Pomerexe, 

Owen J. Roberts, 

Special Counsel for the United States. 

Service of a copy of the foregoing assignments of error acknowl¬ 
edged this 17th day of April, 1925. 

Frank J. Hogan, 

Wm. H. Donovan, 

Attorneys for Edward L. Doheny and 

Edward L. Doheny , y>., defendants. 

80 Stipulation 

Filed April 23, 1925 

******* 

At the hearing in the Supreme Court of the District of Columbia 
before Walter I. McCoy, Chief Justice of said court, on January 23, 
1925, upon demurrers of the defendants in the above-entitled cause 
to the special traverse of the United States to defendants’ first plea 
in abatement, demurrers of the United States to defendants’ second 
and third pleas in abatement and motions to strike the defendants’ 
fourth pleas in abatement it was— 

1. Stipulated at the bar by the United States and the defendants, 
acting by their respective attorneys, that under date of April 17, 
1924, the Attorney General of the United States addressed to Oliver 
E. Pagan, the person referred to in said pleas in abatement and in 
said special traverse filed by the United States, a letter in words 
and figures the same as that addressed by the Attorney General on 
the same date to Atlee Pomerene, Esquire, which is fully set out in 
the Government's aforesaid special traverse, except that the letter 
addressed to the said Oliver E. Pagan concluded as follows: 

“ You will receive no compensation under this appointment other 
than that you are receiving as Special Assistant to the Attorney 
General in antitrust matters under your appointment of August 1, 
1919, but you will be allowed your actual necessary traveling ex¬ 
penses,” etc. 

2. Further stipulated at the bar by said parties that the said 
Oliver E. Pagan had been continuously employed in the Depart¬ 
ment of Justice as a special assistant to the Attorney General since 
August 1, 1919, and had been an official of that department con¬ 
tinuously for many years prior to said last-mentioned date and that 

he is still so employed. 

81 3. Further stipulated that the facts set forth in the fore¬ 
going paragraphs numbered 1 and 2 were to be considered bv 

the court with the same force and effect as if they were set forth 
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in the special traverse of the United States to the first plea in abate¬ 
ment herein. 

It is now stipulated and agreed between the United States and the 
defendants that this stipulation shall be made part of the record in 
this case on appeal and be considered by the Court of Appeals of 
the District of Columbia. 

Entered into at the city of Washington, District of Columbia, 
this 21st day of April, 1925. 

Atlee Pomerene, 

Owen J. Roberts, 

Special Counsel for the United States. 

Frank J. Hogan, 

Attorney for Edward L. Doheny and Edward L. Doheny , Jr. 

82 Designation of record on appeal 

Filed April 23, 1925 

****** * 

Morgan H. Beach, Esq., 

Clerk , Supreme Court of the Distinct of Columbia. 

Sir: In making up the transcript of record on appeal to the 
Court of Appeals of the District of Columbia in the abov -entitled 
cause, you will please include the following: 

1. Indictment filed June 30, 1924. 

2. Pleas in abatement of defendant Edward L. Doheny fil d July 
7, 1924. 

3. Pleas in abatement of defendant Edward L. Doheny, i’r., filed 
July 7, 1924. 

4. Motions of United States to strike pleas in abatement of both 
defendants filed July 12, 1924. 

Memo: July 31. 1924—Recognizances of defendants filed. 

5. Additional pleas in abatement of defendant filed August 12, 
1924. 

6. Motions to strike additional pleas in abatement of d fendants 
filed August 14, 1924. 

7. Special traverse of the United States to the first plea in abate¬ 
ment of defendant Edward L. Doheny and demurrer of the United 
States to the third plea in abatement of Edward L. Doheny filed 

December 19, 1924. 

83 8. Special traverse of the United States to the first plea 
in abatement of Edward L. Doheny, jr., and demurrer of the 

United States to the third plea in abatem nt of Edward L. Doheny, 
jr., filed December 19, 1924. 

9. Demurrer of defendant Edward L. Doheny to special traverse 
of the United States filed December 30, 1924. 

10. Demurrer of defendant Edward L. Doheny, jr., to special 
traverse of the United States filed December 30, 1924. 

11. Opinion of McCoy, C. J., in No. 42,302 filed April 3, 1925. 

12. Order entered April 6, 1925, sustaining the demurrers to the 
special traverse of the first pleas in abatement, sustaining the de¬ 
murrers to the second pleas in abatement, overruling the demurrers 
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to the third pleas in abatement and sustaining the motion to strike 
the fourth pic as in abatement from the record, and ordering that the 
defendants go without day and be for nothing held. 

13. Note of appeal. 

14. Stipulation filed April 23, 1925. 

15. Assignments of error filed April 17, 1925. 

16. This designation of record on appeal filed April 23, 1925. 

Atlee Pomerene, 

Owen J. Roberts, 

Special Counsel for the United States. 

Service of a copy of the foregoing designation of record acknowl¬ 
edged this 23d day of April, 1925. 

Frank J. Hogan, 

Attorney for defendants 
Edward L. Doheny and Edward L. Doheny , jr. 

84 Supreme Court of the District of Columbia 

United States of America, 

Distinct of Columbia , ss: 

I, Morgan H. Beach, clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages, numbered from 
1 to 83, both inclusive, to be a true and correct transcript of the 
record according to directions of counsel herein filed, copy of which 
is made part of this transcript, in cause entitled Criminal No. 42305, 
United States v. Edward L. Doheny and Edward L. Doheny, jr., 
as the same remains upon the files and of record in said court. 

In testimony whereof I hereunto subscribe my name and affix the 
seal of said court, at the city of Washington, in said District, this 
3rd day of August, 1925. 

[seal.] Morgan H. Beach, 

Clerk. 

LMG. 
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